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PREFACE 


My terms of reference required me to report on and analyze recent 
debates in the United States on the case for a Consumer Advocate, funded 
by government, to represent the consumer interest before government 
and to regulatory agencies. Only 4 limited attempt has been made 
in this paper to relate the American experiences to the Canadian 
regulatory scene. I am aware that the Canadian Consumer Council has 
recently undertaken a number of studies of particular Canadian 
regulatory agencies. When these studies have been completed, a much 
fuller evaluation of the relevance of the Consumer Advocate concept 
to Canada can be undertaken. This paper is an attempt to delineate 
the issues implicit in this concept so that a framework will have been 
laid within which such an evaluation can be readily and incisively 
made. 

I wish to acknowledge the invaluable assistance I received from 
the following persons with whom I discussed the question of a 
Consumer Advocate in a series of interviews in Washington in early 
August, 1972: 

Congressman Frank Horton (R, N.Y.) 

Dr. J. Martin, staff, Senate Anti-Trust Subcommittee 

Mr. Robert J. Wager and staff, Staff-Director and General Counsel, 

Subcommittee on Executive Reorganization of the Senate 
Committee on Government Operations 
Mr. Peter S, Barash, legislative assistant to Congressman 


Benjamin S, Rosenthal (D, N.Y.) 
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(ii) 


Mr. Joseph Luman, staff, frie Committee on Government 
Operations. 
Mr. Alan B. Morrison, Director of Litigation, Ralph Nader's 
Public Interest Law Groups 
Mr. Lowell Dodge, Director of the Centre for Auto Safety. 
At the time that this paper was submitted, it was learnt that a 
Senate filibuster has killed prospects of Senate action on a Consumer 


Advocate bill this year. 
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L_THE PROBLEM DEFINED 

(1) Regulatees or Regulators? 

The ailment has been widely diagnosed. Consumer spokesmen, government 
commissions of inquiry, appellate courts, political leaders, even sometimes 
public regulators themselves, critics from all points of the political spectrum, 
have recognised the same phenomenon. Ralph Nader, writing in The Great American 
Gyp, states: "(Regulator agencies] have now become apologists for business 
instead of protectors of the public"? James Landis in a report on the Federal 
Regulatory Agencies to President-elect John F. Kennedy wrote that frequently 
"the regulatees have become the regulators......"* The Court of Appeals for 
the D.C. Court in a recent case said: "[One must face] the recurring question 
which has plagued public regulation of industry: whether the regulatory agency 
is unduly oriented towards the interests of the industry it is designed to 
regulate, rather than the public interest it is supposed to protect."- Roger 
C. Cramton, Chairman of the U.S. Administrative Conference states: 

"The cardinal fact .... is that governmental agencies 
rarely respond to interests that are not represented 

in their proceedings. And they are exposed, with rare 
and somewhat insignificant exceptions, only to the view 
of those who have a sufficient economic stake in a 
proceeding or succession of proceedings to warrant the 
substantial expense of having lawyers and expert witnesses 
to make a case for them. Non economic interests or those 


economic interests that are diffuse in character tend to 
be inadequately represented...." 


1. New York Review of Books, Nov. 21, 1968, p.27. 
2. Report on Regulatory Agencies to the President-Elect, 1960, p. 70. 
3. Moss v. C.A.B. 430 F.2d 891 at 893 (D.C. Circ. 1970. 


4. (1972) 60 Georgetown L.J. 529. 
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Congressman Benjamin S. Rosenthal of the U.S. House of Representatives 


said recently in Senate Committee Hearings: 


says: 


"There are approximately 50 Federal Agencies and bureaus 
performing some 200 or 300 functions affecting the con- 
sumer ... All of these agencies ... have been established 
to represent the public interest and the consumer. And 
yet, they have failed to do that for one simple reason. 

I don't even suggest that anyone did anything deliberately 
but what happened was that the voice of the consumer has 
never been heard in Washington effectively. There has 
been an empty chair for the consumer everywhere: the 
public utility companies have their hearings for rate 
increases, and they are supported by lawyers, economic 
investigators, and very skillful people, and the other 
seat for the consumer has obviously been empty. We 

have had an empty seat for some 30 odd years here in 
Washington ....." 


Commissioner Nicholas Johnson of the Federal Communications Commission 


"The Commissions too often find themselves groping their 
way into the future along pathways illumined by too few 
facts. Inadequate investigatory facilities and the 
simple lack of will to fully analyze a problem have 
continued to feed the commissions a starvation diet 

of the necessary factual material. When the facts 

are available, they are too often provided by industry 
loyalists. While there have recently been encouraging 
Signs, citizen participation in the agency decision 
making process remains virtually non-existent." 


Commissionar Philip Elman of the Federal Trade Commission reports the same 


experience: 


"In making decisions ..., the Commission has before. it 

only the views of its staff and the parties, who are 
applying for example, to have a proposed merger approved 

as not violating an outstanding order. The benefits of 
adversary intervention are lacking and the Commission is 

in a very real sense at the mercy of its staff. If the 
staff fails adequately to represent the public interest 7 
and to raise all the relevant questions, no-one else will." 


Hearings, Subcommittee on Executive Recognization and Government Research 
of the U.S. Senate Committee on Government Operations, on S.1177 and H.R. 
10835, lst Sess. 92 Cong. Nov. 4, 1971. 


A New Fidelity to the Regulatory Ideal (1970-71) 59 Georgetown L.J.869 at 
875, 876. 


Administrative Reform of the Federal Trade Commission (1971) 59 Georgetown L.J.777 
a an e 
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Lest in Canada we suppose that the problem of the integrity of the 

regulatory process is not potentially of the same moment as in the U.S., 
it should be pointed out that according to a recent Canadian Consumer Coder 
study, there are 117 Federal regulatory agencies, 70 public regulatory agencies 
in Ontario, 53 in Quebec, and upwards of 30 in most other Provinces. Probably 
half of these in each jurisdiction perform functions which directly impinge 
upon the consumer interest, regulating everything from the fixing of telephone 
rates, to allocation of air-routes and broadcasting licenses, to the fixing 
of tariffs and agricultural produce prices and food, drug and product safety 
standards. Who occupies the consumer's chair before these agencies? In 
January, 1972, a senior member of the Canadian Government, Minister of Finance 
John Turner implied the answer: 

"I've looked at a lot of regulatory agencies, and the 

longer I'm around here, the more I believe that every 


one of these tends, in a period of time, to reflect 
the interests of the industry it is supposed to be 


regulating." 8 

The tangible dimensions of this phenomenon can be easily exemplified. 
Commissioner Nicholas Johnson cites a proposal for a rule change by the F.C.C. 
which would have reduced the practical possibility of citizen participation 
in F.C.C. proceedings. 166 broadcast stations filed supporting briefs. 
Opposing briefs were filed only by the United Church of Christ (6 pages) and 
the Citizens' Committee for Broadcasting (a three paragraph letter). Commissioner 
Philip Elman cites a F.T.C. hearing on new flammability standards for children's 
blankets. Industry was widely represented. Literally no consumer was 
represented in the proceeding, and despite clear evidence that the proposed 


standards still permitted a dangerous level of flammability, they were adopted. 


8. Cited by Jo Levy Sack and Jeffrey Sack, Citizens' Advocates and Poverty 
Lawyers, Canadian Forum, May 1972, p. 37, 
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Congress had subsequently to strengthen them by legislation.” In recent testimony 
in Congressional Committee hearings, a former U.S. Department of Agriculture official 
was asked, in relation to Departmental marketing orders fixing milk prices, whether 
there are ever any consumer spokesmen present at these proceedings. He replied, 
"generally not."74 

In Canada, where numerous agricultural marketing boards exist, the same 
experience obtains. In applications before the Canadian Transport Commission by 
Bell Telephone Company for increases in telephone tariffs, pets are almost 
never represented in proceedings. In the 1972 Bell Telephone rate hearings, which 
lasted almost a month, the only direct consumer participation was a Quebec farmer 
who asked an occasional question and a woman who was allowed to speak for half an 
hour at the end of the hearings. Both appeared in person and were not equipped to 
begin to challenge the massive quantity of technical and accounting information 
presented by Bell to the Commission. Ten lawyers appeared for the other parties, 
including three for Bell. The hearings resulted in aggregate rate increases of 47 
million dollars a year. Executives of Bell estimate that their submission cost the 
company "several hundred thousand dollars". The disparity between the resources 
invested in the case for a rate increase and the consumer case against a rate 
increase is patent. 

Recently, following the introduction of the Competition Bill, the Minister 
of Consumer and Corporate Affairs reportedly received 300 briefs from critical 
business interests seeking to weaken the bill and only 8 from consumers or consumer 
groups supporting the bill or seeking to have it strengthened. One retail grocery 


chain alone reportedly spent $20,000 in preparing a brief on the bill. 


9s-—op;-eit;-at-791 


9a. Hearings before a Sub-committee of the Committee on Government Operations, 
H.R. 9lst cong., lst sess., on H.R. 6037, pp. 135, 136. 
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The bill was subsequently withdrawn, apparently in response to business pressure. 
An indication of the logistical differential between the representation power 
of business interests and consumer interests is given by the scale of operations 
of just one U.S. trade association. In questioning in Congressional Committee 
hearings, an official of the U.S. National Association of Manufacturers stated 
that his association employed 100 full-time staff in New York and 40 in 

10 
Washington and had an annual budget of $6 million. It has been estimated that 
in the grocery trade alone in the U.S. there are 1000 different trade associations 
all designed to promote the interests of their members, including the promotion 
of their interests in the public sector. This is aside from the fact that 
most members of government themselves come from business or professional back- 
grounds which makes it easy for them to understand and identify with business 
interests on many regulatory issues. 

(ii) Why Has It Happened? 

The reasons why one finds this imbalance in representation of interests 
before public regulatory agencies are not hard to identify. Mr. Roger Cramton, 
chairman of the U.S, Administrative Conference, summarises them as follows: 

"For an individual consumer to intervene in a regulatory 
controversy that will affect him, for example, only in his 
capacity as an occasional purchaser of auto tires, is 
irrational behaviour on his part, since the costs of 
effective participation will be much greater than any 
banefits he might hope to obtain. Moreover, the trans-— 
action costs of assembling a group of persons, each of 
whom will suffer only a modest harm by a threatened 
administrative action, so that they may participate through 
a common spokesman are extremely large. Even if the trans- 
action costs of group representation were not so large, a 


number of potential contributors to a common fund are likely 
to take a free ride at the expense of others." 


10. Hearings before a Subcommittee of the Committee on Government Operations, 
H.R. 92, Cong. 1st session 1971, H.R. 16, 3809, 254, and 1015, pp. 331, 33%. 


11. "The Where and How of Broadened Public Participation in the Administrative 
Process", (1972) 60 Georgetown L.J. 525 at 529. 
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Cramton goes on to point out that the bias that these factors produce in 
the regulatory process does not reflect dishonesty or corruptness on the part 
of the regulators but is a consequence of the fact that regulators' "perspectives 
are limited by the information that is available to them, and their attitudes are 
shaped by the rewards and feed back that our system provides to them". 12 

Milton Friedman, the doyen of contemporary free market economists, cites a 
homely but pointed illustration of this phenomenon, the ever-escalating 
standards of occupational licensure for barbers: 


"The declaration by a large number of different state legisla- 
tures that barbers must be approved by a committee of other 
barbers is hardly persuasive evidence that there is in fact 

a public interest in having such legislation. Surely the 
explanation is different; it is that a producer group tends 
to be more concentrated politically than a consumer group. 
This is an obvious point often made and yet one whose impor- 
tance cannot be overstressed. Each of us is a producer and 
also a consumer. However, we are much more specialized and 
devote a much larger fraction of our attention to our activi- 
ty as a producer than as a consumer. We consume literally 
thousands if not millions of items. The result is that people 
in the same trade, like barbers or physicians, all have an 
intense interest in the specific problems of this trade and 
are willing to devote considerable energy to doing something 
about them. On the other hand, those of us who use barbers 
at all, get barbered infrequently and spend only a minor 
fraction of our income in barber shops. Our interest is 
casual. Hardly any of us are willing to devote much time 
going to the legislature in order to testify against the 
iniquity of restricting the practice of barbering. The same 
point holds for tariffs. The groups that think they have a 
special interest in particular tariffs are concentrated 
groups to whom the issue makes a great deal of difference. 
The public interest is widely dispersed. In consequence, 

in the absence of any general arrangements to offset the 
pressure of special interests, producer, groups will in- 
variably have a much stronger influence on legislative 

action and the powers that be than will the diverse, widely 
spread consumer interest."13 


James Landis in his report to President Kennedy describes the effect of these 


12. Ibid. at 529, 530 


13. "Capitalism and Freedom", page 143. 
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pressures on the regulatory agencies: 

"It is the daily machine-gun impact on both agency and its staff of industry 
representation that makes for industry orientation on the part of my honest and 
capable agency members as well as agency starr. "14 

The specific costs, direct and indirect, which inhibit consumer participation 
in regulatory processes embrace the problems of providing effective notice of the 
timing and nature of proceedings to an amorphous ee group like consumers, 
the costs entailed in securing counsel expert in the area in issue, the costs: of 
providing expert witnesses and evidence, transcript costs, etc. It has been esti- 
mated that a major F.T.C. hearing, which may extend over many months, and involve 
hundreds of witnesses and generate a record running into tens of thousands of 


pages, will often cost a fully participating party $100,000. 


(iii) The Political Significance of Imbalance in Representation of Interests 
The political significance of the disparity in the effectiveness of repre- 


sentation of affected interest groups in the regulatory process has been well 
analyzed by Charles Reich. Reich argues that the central myth of our present 
administrative law is the belief that decisions concerning planning and allocation 
of resources can be and are made on an objective basis. The myth holds that 
administrative decisions are not primarly choices between values but value-free 
decisions based solely or primarily on a body of technical expertise residing in 
the agency in question. However, as Reich points out, almost all decisions of 
regulatory agencies, while involving hopefully an expert ascertainment of the 
facts, ultimately involve heavily value-laden decisions about social priorties, 

for example, highways v. public transport, energy resources v. the environment, 
safe automobiles v. costly autombiles, a domestic agricultural industry v. cheaper 


imported foodstuffs, etc., etc,.,. Because this political aspect is integral to 


14. op. cit., p. 71 


ID o> 8et Sh ren ee: Hath & 
ettniiat Yo Tate att tae vonmye ded. ao soars: coven Liab dt aR a 
1 ene an mn eet se oe 
MLN pate yoneas ee Liew ge eredmam youeige: elidagas 
co tegheiiied satenos ttdivint dotiv dsertint one doetth ,etaco oftiveqs eHtly ©, 
edd Bo eotton suidoette gathtvon 20 emeldorw edd soxige esseesomy yrodeiiges nt 
Weemenes ail qnow deeretat watgtoas as ot egabbessory To stmised hos gains 
Yoledeos ond .cunet of obra ext ot tteqxa feanuo> galwoes nf beltatas Qigen ens 
~ides need 68 41 .ofe Jadbon ¢atroamen? \eomedive fos eensentiw treque QarpEvo7g 
eviowre fue ,eddooa Yoram tevo Baetxe’ yan dot palteed .0.T.% cote stadt betam 
So shnmesots to cuee oft watanoy broost « etereqey fre seasent by to ibiecinait 
00, 008% ytrec sniteqiotivag yLlnt » tec motto Like qeeged 


ajeeteicl 36 cottetspeve wed nt sonsiaigl tc somecktiqnic Jeott tod edt (ett) 
“erjet Io enenevitostio edd at ytitageth edi to edmectiingte {eotthiog edt 

Liew need and eessorg Ytodaliger oct ab equote teevetat bedoe*Xta To ‘sottstass 

tmeserqemws to dingt Letiaés ant tant eettyae finial § .foleA seLueda wW beatinon 


nolSsvoiia bas yoiatsly goitieoneo sdotetneb dent tefled ait ot wal evitemeseeape 5 
¢adt eblor' tye seP .etead evisoside aa mo shan eve foe ed nao seomoast to” B 
eprt-eulav tod ssulev upayted eeotods viwamtx9 tor ets cootetoed evitentetatmbs 

at gatbteet saidreqxe Leotndost to qhod 2 to yitiaaite 10 ylefon sone anokatoeb 
to anokeineh Lia tecuila Pah atin Aobedt a0 _Ttavewoli seobdunin ak ween ent 

etd 20 dueantes eons duecte an Chto ‘gatviovat eLidy -a0 Loans crotalimger 
eeitieier Catoos tucds enolatoeh calms Lay fivaad wy Sova? clestemt? fi a 
,taemmonivna edi 1 aorigae ene. eegenart obiduy Me aeaeaass mate 103 
seqecds . ytbewbat a ulteds s¥ reticent 8 


the regulatory process, it should not be surprising that regulatory agencies arrive 
at their decisions in an essentially political way. Reich writes: 


"As the agencies have sought a meaning for the public interest, 
they have come to this: the public interest is served by 
agency policies which harmonize as many as possible of the com- 
peting interests present in a given situation . . . Thus the 
agencies have evolved a meaning for their charters which makes 
them both philospher -kings searching for the good and practi- 
cal politicians trying to please a multi-voiced rabble."15 


Reich goes on to describe the consequences of the lack of representation of 
all affected interest groups in the regulatory process: 
"The very concept of balancing is in one sense a contra- 
diction of the concept of planning. Fashioning values and 
goals out of existing interests prevents any really long- 
range policy-making or planning from ever being done. It 
equates policy-making with satisfying the majority or the 
most powerful interest, although the country might benefit 
more from policies which favour weaker or minority interests, 
or interests not yet in existence. It tends to place emphasis 
on those interests which have a commercial or pecuniary value 
as against intangible interests such as scenery or recreation. 
The most fundamental infirmity of the present concept of the 
public interest as a guide for planning is that it defeats 
planning by responding only to immediate pressures. "1 
(iv) Possible Directions in Reform 
Over the years, particularly in the United States where a tradition of 
Critical analysis of the performance of regulatory agencies is of lonestanding, 
a variety of proposals have been advanced that purport inter alia to deal with this 
bias in the regulatory process. These proposals fall broadly into two categories: 
(a) those which focus on the internal structure of the agencies and (b) those 
which focus on the need for increased citizen input into the regulatory process. 
These two categories of proposals are, of course,in no way incompatible with each 


other, although they do reflect a different judgment of where the sources of the 


principal problems of regulatory agencies lie. 


15. "The Law of the Planned Society", 75 Yale L.J. 1227 at 1234 (1966). 


16. op. cit. at 1239. 
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Critics who focus on structure contend, for example, that if in 
a U.S. context, the independent regulatory agencies were to become 
executive agencies under the direct control of the President, the 
latter would be able to act as an effective counter-veiling force to 
business bias in the regulatory process, Others point out, on the 
other hand, that the general public for the very reasons they were 
not represented in the regulatory process in the first place are not 
likely to react adversely to an agency decision unless it approaches 
or exposes something akin to a public scandal, whereas a President 
in all but these cases is likely to sustain greater political damage 
by offending well-defined and highly articulate business interests, 
Those who take this view point to existing experience with executive 
regulatory bodies,which, they claim, bears out these fears, Other 
proposals emphasizing structure include suggestions that agencies 
consist of a single commissioner instead of a collegiate commission 
on the grounds jnter alia that this will lead to higher visibility on 
the part of the decision-makers and thus greater popular accountability. 
Others respond that any benefits, in terms of increased public 
participation at least, from such a change would, in all likelihood, 
be marginal, Again they point to experience with executive regulatory 


a7 
bodies where a collegiate form of administration has not been present, 


17. These proposals for structural change appear, for example, in 
the Ash Report on Selected Independent Regulatory Agencies ("A 
New Regulatory Framework") although they have received long- 


standing support from many other commentators, They are critically 
reviewed from the perspective of their ability to neutralize the 
bias in the regulatory process, by Lazarus and Olek, "The 


Regulators and The People", (1971) 57 Virginia L.R. 1069 ff). 
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Another proposal going to the internal functioning of regulatory 
agencies holds that a clearer definition of the goals and values which 
an agency must consider will, at least in part, ensure that more 
adequate conceptions of the "public interest” are eng The 
U.S. Court of Appeals in the leading decision, Scenic Hudson 

P F C a expressed the implications of this 


approach as follows: 
"In this case, as in many others, the Commission 
has claimed to be the representative of the public 
interest. This role does not permit it to act as 
an umpire blandly calling balls and strikes for 
adversaries appearing before it; the right of the 
public must receive active and affirmative protection 
at the hands of the Commission," 

The proponents of reforms designed to increase citizen participation 
in the regulatory process, while conceding that a clearer definition 
of an agency terms of reference may be useful, contend that this will 
not be nearly enough, They argue that te emphasis of agency critics 
on agency structure is misconceived. The fundamental problem, so it 
is argued, is the integrity of the regulatory process, Once one 
recognises the essentially political character of most decisions made 
by regulatory agencies, the integrity of the process can only be 
assured by the adequate representation of all affected interests 
in that process, As in the political arena, and as for that matter 
in our judicial system, conflicting interests are best represented 


through an adversary process, Those who hold this view contend that 


it would be premature and unwarranted to embark upon a massive 


18, Reich top, cit, vat..1248. 


19. ‘354°F. 2d 608, 2nd Circ, 1965. 
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restructuring of our regulatory agencies before remedying representational 
deficiencies and evaluating the impact of new public inputs on the 
effectiveness of the agencies as trustees of the public interest, 
This view is bluntly put by Lazarus and Olek in rejecting the structural 
approach of the Ash Report: 

"We see the troubles of the federal regulatory system 

in a different light. We believe that the central 

problem with all regulatory agencies is their un- 

responsiveness to public concerns and not their lack 

of accountability to the highest levels of government, '29 
Commissioner Nicholas Johnson of the F.C.C. shares this scepticism 
of the value of structural changes, In calling for a new fidelity to 
established forms, he rejects any approach that would simply "shuffle 
the bureaucratic organization charts into new PR ae The most 
prominent of Johnson's proposals for upgrading the quality of 
regulation are those designed to increase citizen participation and 
advocacy, 

(Cv) Conclusion 
It is submitted that once one accepts that the regulatory process 

is an essentially political process, then whatever else may be desirable 
in terms of agency structure, it is intolerable that our political system 
should permit any substantially affected interest group to be, in 
practical terms, disenfranchised through denial of an effective voice 
in that process, Thus, without denying the importance of many of the 


other issues relating to questions of agency structure and formal 


political accountability, it is a fundamental premise of this paper that 


20. Lazarus & Olek gop, cit, at 1070. 


21. "A New Fidel I ", (1970) 59 Georgetown 
L,J. 869 at 893. 
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enfranchisement of all affected interests is indispensable to the 
integrity of theregulatory process, The problem of ensuring this has 
become an urgent one, It has become a truism to say that we live ina 
regulated economy. It is equally a truism to acknowledge that the 
future holds more regulation for us and not less, In a technological 
age when resolution of many of the most fundamental issues facing 
society depends initially on an analysis of technically complex facts, 
probably the major political challenge facing a developed democracy 
is how to ensure that government is accessible to the people and 
responsive to their wishes, As more and more functions of government 
are entrusted to bodies of "experts", often through the process of 
state regulation, the problem is increasingly transferred from 
government itself to its regulatory agencies, The problem we are 
confronting is a profound one, with the most fundamental implications 
for the future of democratic government, Until we have moved to meet 
it we must live with the outrageous cynicism reflected in the well- 
known remark of U.S. Attorney-General Richard Olney in 1894 allaying 
the fears of the president of the Burlington Railroad distressed by 
the creation of the Interstate Commerce Commission: 

"The Commission is or can be made of great use to 

the railroads, It satisfies the public clamor for 

supervision of the railroads, at the same time that 

the supervision is almost entirely nominal, 

Furthermore, the older such a commission gets to be, 

the more inclined it will be to take the business 

and railroad view of things. It thus becomes a sort 

of barrier between the railway corporations and the 

people and a sort of protection against hasty and 

crude legislation hostile to railroad interests, 


The part of wisdom is not to destroy the Commission, 
but to utilize it", 22 


22. Quoted in M. Josephson, "The Politicos", (1938) at 526. 
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In the 80 years since this prophecy was made it has been more 
than amply borne out, 80 years is also long enough to start upon the 
task of formulating responses which confound this piece of political 
philistinism, The proposals examined later in this paper are attempts 


to suggest possible forms that these responses might take, 


a 
fe, 2 


2 1 


i . aes 
"i ~— hig sine a ' 


"tia ee 
Det cited ade? ak 


wet \ a = ia 


. > 


) a 
; 
- S es : _ : 
¢ : : 
; 
=) nl os z 
eo) & A. af 
‘ a a 
aur Ad s 7 
i) £7 gn @Py 7 
7 - 5 o~ Gp s : - 
a _ ; 
2 Ae a] ° ¢ os “6 ny < 
SAN o: of, Pay > | 
! a | . & x = 
. + Sh. = =—aaay . 
: : - 
065 a 440S2® .~- . Ne pig* .Hesineee @ cele pam 


Il MECHANISMS FOR PUBLIC PARTICIPATION 

Existing responses, as also with most potential responses, to the 
problem of increasing consumer input into the regulatory process fall 
into two categories: (a) those which seek to facilitate the voluntary 
participation in regulatory proceedings of individual citizens or groups 
of citizens; (b) those which seek to institutionalize a consumer input 
by providing structured bodies to speak and act on behalf of the 
consumer interest, 

Ca) WE =I ify | A h 

Traditionally, one of the initial obstacles facing citizens wishing 
to participate in regulatory proceedings has been the question of 
standing. Do they have a legally recognizable interest in the matter 
in issue? Particularly in situations where the interest was not 
directly of an economic character, e.g. an interest in preservation of 
the environment, U.S. courts in early decisions denied citizens a right 
to standing. However recent cases have shown a marked tendency to 
liberalize standing peine: Summing up the effect of these cases, 
Cramton says that now "there is little serious disposition in federal 

4 
agencies to preclude public participation in their pene re ane 
except in enforcement proceedings where citizen participation has only 
25 


rarely been permitted, Anglo-Canadian case-law does not reflect the 


same developments, and still, as a general rule, a party, in order to 


23. See e.g. Office of Communications of United Church of Christ v, 
E.C,C, 123 U.S. App. D.C. 328, 359 F. 2d 994 (1966); Scenic Hudson 
C P.P.G. 354 F%, 20d 608 C2nd Cire, 1965) 
cert. denied 384 U.S. 941 (1966); National Welfare Rights 
Organization vy. Finch 139 U.S. App. D.C. 46; 429 F. 2d 725 (1970). 


24, On, cit, at. p. 
25. See generally Note, Citizen Organiz ons in Federal Adminis ive 


Proceedings: The Lingering Issue of Standing 51 B.U.L. Rev, 403 
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receive standing, must show that he is specially aggrieved by the issue, 
in the sense that he specifically stands potentially to be more greatly 
affected by the outcome of the issue than citizens at re 

Another formal problem is the question of notice of pending 
proceedings, In the U,S., in adjudicative proceedings all known 
parties are notified but this obviously does not extend to diffuse 
public interest groups. In rule-making proceedings, the Federal 
Register carries notice of pending proceedings, but this is not every 
citizen's idea of a vade mecun, In Canada, notice of pending regulatory 
proceedings appears in Government Gazettes, It has been suggested that 
the problem of realistic notice is met partly by virtue of the fact 
that larger consumer and citizens organizations already do watch the 
Federal Register, by in future requiring agencies to give specific 
notice of proceedings to interested or affected organizations, and in 
the case of some industries, such as the communications industry, by 
requiring notice of proceedings to be published over the media affected 
by the ral 

However, as Cramton points out, the issues of standing and notice 
are minor issues relative to the question of the resources needed to 
make an effective case once participation is assured, The scale of this 
problem has been indicated earlier, Obviously the only solution to it 
is the subsidization in one form or another of the participation, 

Cramton suggests that expert witnesses could be provided directly 


by the government from its own personnel where no conflict of interest 


is entailed or otherwise indirectly simply by paying their fees, 


26. See generally, Thio, Locus Standi_ and Judicial Review, Singapore 
University Press, 1971. 


27. See Reich, op, cit, at 1258 and Johnson, gop, cit, at 880, 881. 
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He suggests that transcripts should be made available at cost and that 
in relation to attorneys' fees, these be dealt with either as any other 
problem of legal aid is dealt with or through the provision of legal 
staff within each agency to represent citizens without the means to 
secure their own advocates, The only U.S. regulatory agency as yet to 
recognise responsibilities in this area is the F,.T.C. which recently 
ruled that an indigent respondent was entitled to have legal representatives 
supplied at the Commission's ES Oa Following this ruling, the 
Commission asked the Comptroller General whether in addition it may pay 
witness, transcript and out-of-pocket expenses incurred by indigent 
respondents or public interest intervenors in agency proceedings, It 

is eaten tonsa ¢ the Comptroller General has recently authorised the 
payment of these Se eereilliay Lazarus and Olek argue that as an 
alternative to government financing of these resources, the regulated 
industries could be assessed general fees large enough to cover the cost 
of public participation, or simply be required to pay the costs of this 
directly in the particular proceedings where it occurs. In both 
cases, these costs would presumably be passed on to the customers of the 
regulated industries, including usually the intervenors, 

However, even if one assumes that the material costs of non- 
‘institutionalised intervention can be met, a number of serious problems 
remain with this mB ies of public participation, Firstly to the extent 
that material assistance is left within the gift of the agency before 
whom intervention is sought, the intervenors have no practical right 


to appear and their lack of independence from the agency may inhibit them 


in criticizing agency policy. But, much more fundamental than this is 


28. American Chinchilla Corp, 1970 Trade Reg. Rep. No. 19059, 


29. Reported in The N o Aug, 19, 1972, p. 6. 


aw sass 2.0 Sei ot? ‘Sonali lt 
of jot doe 2.7 edt ei noas PEds tt aossi tea | 

ee) eved of peltitns ean tnebroqaet sxvisliinn! a 
ween a'noleatmaad edt tah 


“se en at Servants at oper caensd asitfortqmoeD eft. betas foun 


Awe Seegiass we hbetivont esenegne texdaog~to=te0 bie sxsoennt 


sn <Bygalbessorg yonege at scaneaw Sas gaotsiat atten adm 


| “ ognk tur akdt sntwollot 


qetkexd mo ads tade aterae 


od? beatrodtus gitneoe1 esh Ietensd 
es. 


@e 62 *ssi3 Sugita YeiQ bose eutsasst ceexedibnedue eeodt to # ) 


pegeiuges sur ,asotioas1 enon? to porbomsntt tnematevoR oF evivan: 


ga0o Off tevoo oF tgvone sgiei east Lateney beewsees od bisioo aotxseu 


etd? to efeoo ef! yYeaqg ot hestupes e¢ yiquta to _nottsqhotsiaq “obit 


nigod ai wtuooo tt exetiw eygatbesoorq tALvottiag edz at 


out Bo exemotau> oft oF no besesq od yidsmueerg bisew 2teaoo aed? | 


erxoneviaetat ett yilsuap antbyfont ,seixisubat bes 
=aon 20 afaoo Igtietem oft Jsdt eomuses eno Ti neve vaevewoll 


xedaua s ,i9m od aso sottaeviaetnt beatienot a am 
T } 

: _ ° =" 
Imetxe efy of yiterit .notragqioltiasq stiduq 26 miot ska? dviw oy: - 
Tie Yt 
stoted YoteuR oft to sity oft atdstw stef st eonstetees (streets ‘ 
in tee : 

ae 


easgidoig avoiizse To 


dHait festtos1g oa sy¥ed exonevietal sd? ,tdguoe ef nottaevre dal 
= 


pei? Pidtint Ysa yoresgs eit mort somehmegebat to Avs! ialed? bas 


7 
ae 


at et4$ ced? [asoemebavt e10om doum (fea =. yokiog qonepe Bt 


8860 (0% sqet .g0% onssT OVEL anes Lido ak 
tJ 3B ad SCL CL BHA ne si 


; 
_ i r > — : 


the question of whether non-institutionalised participation can ever 
provide the consistently forceful advocacy of the consumer interest that 
that interest requires, As many commentators have pointed out, popular 
sentiment is generally only aroused in this context when something 
approaching a scandal or outrage occurs which generates a public demand 
for a change in the law or a new regulatory regime, But after this 
initial demand is met, the low visibility, unspectacular, unglamorous, 
day-to-day regulatory grind is not likely to continue to attract a 

sharp popular focus, and the concern that coalesced when the system of 
regulation was initially implemented tends quickly to dissipate, be es 
assumed that the matter has been taken care of, Even removing entirely 
the problems of standing and financing participation, usually an 
individual citizen's direct stake in an issue will be so small that 

even financially costless effort on his part to participate either 
singly or ina group in agency proceedings will not be worth the effort, 
Indeed many issues will be such that almost no significant number of 
consumers at a given point of time have any stake in the issue at all, 
An example cited to the writer by a Congressional Committee staff member 
from bis personal experience well illustrates this, The staff member 
ae recently had airconditioning units installed in his house, and 
contrary to his expectations, was advised by the installers that he 
could not, even with heavy duty flex, plug the set into a normal outlet, 
but instead needed to have holes punched in his walls in order to have 
an apparently lighter flex run through the walls to the main, The 

staff member speculated to the writer that at the time that the 
municipal body which fixed the building and electrical by-laws in the 
area laid down standards on this point, Buty the electricians' association 


made submissions and as a result unrealistic and unduly expensive standards 
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were adopted. As the staff member pointed out, at tha time that the 
standards were set, he could not reasonably have foreseen that the matter 
might be of future interest to him and had no incentive whatever to 
participate then in the standard setting process. 

Moreover, even where citizen participation is present in regulatory 
proceedings, another factor tends to affect the weight attached to it. 
Either in fact or at least in the eyes of the agency or other affected 
interests, the citizens participating may be community activists whose 
views are not representative of the community at large and as a result 
they are taken less seriously. Indeed whether or not they are properly 
so characterised, no citizen or group of citizens can or should be 
regarded as representative of consumer interests at large. As we shall 
see, the consumer interest is not homogeneous, Yet to conclude from 
this ives an agency should regard voluntary citizen participants as 
speaking only for themselves largely revives the whole problem again, 

In order to give the interests of consumers their proper weight in agency 
deliberations and recognizing the reasons why most consumers will not 
find it worthwhile to intervene personally, something in addition to 
sporadic voluntary citizen participation is obviously called for. 

Thus the principal objection to assisted non-institutionalized 
public participation in the regulatory process as the sole response to 
the problem of imbalance in the representation of interests is its 
highly erratic,random and unrepresentative character. Consumer interests 


deserve more consistent and rational representation than this, 


(2) Institutionalized Public Participation 
(a) Early Experiences 


Attempts in the U.S. to institutionalize a consumer presence in 


government dates back to 1934, In that year, the Consumers Counsel was 


established in the Agricultural Adjustment Administration, the Consumer 
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Advisory Board within the National Recovery Administration and a 
consumers' division in the National Economic Council, Later in the 
1930's, a Consumers’ Council in the Bituminous Coal Commission was 
established, a Consumer Division of the Office of Price Administration 
during World War II, a National Consumer Advisory Committee under the 
Office of Price Stabilization during the Korean War, and a National 
Consumer Advisory Council under the Council of Economic Advisers in the 
early 1960's, In 1964, the President's Committee on Consumer Interests 
was created and the position of Special Assistant to the President for 
Consumer Affairs was created by executive order, 

In the past decade some agencies, e.g. the C.A.B. and the U.S. 
Post Office have also experimented with an office of staff witness to 
present briefs on behalf of the consumer interest. In 1970, the New 
York State Public Service Commission established within itself a 
staff office to represent the consumer interest in proceedings before 
the Commission, e.g. telephone rate Pewee, ke 

In Canada, a Federal Department of Consumer and Corporate Affairs 
was created in December, 1967, and in 1968 the Canadian Consumer Council 
was formed, 

Several points may be made about these institutional forms of 
response to the need for consumer participation in government or 
government regulation, First, many of the bodies cited were, or are, 
simply advisory bodies to government or arms of government, and are 
not intended to stand apart from the body they are advising as a 


detached critic. Secondly, because they are often appointed by the 


29. David Swankin, Washington Representative for Consumers Union of 
U.S.A., Testimony to Subcommittee of Committee on Gov't Operation, 


9lst Cong., lst sess. Sept. 18, 1971, H.R. 6037, p. 185; and 
9lst Cong, 2nd sess, April 13, 1971, p. 67, 
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body they are advising or appearing before, they lack the independence 

to adopt an aggressively critical posture toward it. Thirdly, these 
consumer institutions are very much of an ad hoc character, operating 

in relation to particular commissions or agencies, and are not an 
implementation of some larger concept whose implications have been thought 
through and rigorously analysed, The ad hoc almost desultory nature 

of these miscellaneous responses has meant that there has often not been 
any clear policy on questions such as appointment procedure, composition, 
functions and powers. For example in the case of the two Canadian 


bodies, the Department of Consumer and Corporate Affairs has some 


regulatory functions, e.g. under the Haggrdous Products Act, Consumer 
Packaging and Labelling Act, and Combines Investigation Act, yet also 


acts as an advocate for the consumer in the limited sense that it 
mediates complaints with merchants on behalf of consumers and undertakes 
consumer education programmes, However, it has no formal advocacy role 
before any regulatory agencies, least of all itself, and is presided 
over by a Minister who, as a member of the government, is bound to 
consult all interests and not merely those of consumers, Even the 
Canadian Consumer Council has never been able to adopt the role of 
partisan advocate for the consumer interest either generally or before 
regulatory agencies, All of the members are appointed by the Minister 
of Consumer and Corporate Affairs. Many of them represent business or 
interests other than those of the consumer. The Council is totally 
dependent on the Minister for funding and has tended to be used as a 
quasi-confidential advisory group to him, Certainly it has never 

taken the view that it was entitled to be publicly and aggressively 


30 
critical of the government, 


30. See J.S. Ziegel "Guidelines for the Consumer Council”, Toronto 
Globe and Mail, March 20, 1971. 


r - pani vette sqpenos segzel smoa te. | 
rm cetiae saomle 204 be od? ,roayinns yLeuorogta baw. a 
eed iis: + oh erent tad tnaen asi ssepnogeet avosrsifesels © te oe 
pales none ineaataiegges es Hone etottasup ao yotlog aaed > ne 
Hebbensd owes aft to sen0 ads nk ‘ge igmaxe tol ,ateweq bras anode. ran Lie 

emos 6a z1inttA stseteqtod bas 1$myueno) to trem rege i 
semmeudes MMiAe downers aupbrasal os sebdu .a.6 ,enoiteaue sti 
one Hex (toh pedesitesvas goutdmoed bag, tok eat he 


SE pete Smee bedintl sA¢ ot temuanon ef¥ 10% sisvovbe ae tentos 


sadtet4¥6bau bas etemvanoo to tisded co ethisdotem Atiw etaiaigqmeo and Stee 
efor MesoeNbs [emt0ot on eat Jt .tevewoK ,semmargo1q noitssube temvenoo 
be@bigedg eat bas ,tieast ifs to tapsel ~8etoness yrotaluget Yas tee 

oY bated «! ,fasanisvog eft to vedmem s e6 ,odw teletalt a yd 1eMo 

en? AOvVR .etemsenoco to sands eleken sott bas #teeteta: bis tiuenoe 

to alot eis tqobs of sids teed 19vem Bsc tisnua2 Treamve nod te tb sted 
etoted *o vilstency iedile teerteint zemvenoo oft 10% stanoovbs asettisg 


x97eiatM of yd bestatogas 3148 data efit to [fA .xetouege ae 


xO B@ontayd ?aeasdqe+ a5"? to yaaM subettA sistoqio? bas temuane 


as 


YLis¥ot ef LisnvoD sit .+emwenoo sift to szott nade vetio ete 
& 86 bevy 4 of bebtes est bas paibavut tet tetetalk oft ao Pa 

seven ean-2i ylntisits> .mid of quotg yaz0sivbse Ie2ttnebtt oD 
eitiieadhien bis yloliduq ed of belttine eaw tt tent wety ed; 


oe : 
. SHeunteveg eat to 


From this highly miscellaneous experience with institutionalized 
consumer inputs into government or regulatory decision-making, a new 
and much more general concept of consumer advocacy has begun recently 
to evolve, The focus of the debate has been in the U.S., but reference 
has occasionally been made to the concept by senior political leaders 
in Canada and the character of the two economies, as they bear upon the 
consumer market-place, is sufficiently similar for the U.S. debates to 
be of immediate and serious interest in Canada. 

(b) h h sume E Ss 

The first attempt in the U.S, to fetewtal 122 a concept of an 
institutionalized consumer advocate is attributed to Senator Estes 
Kefauver who in 1959 and thereafter annually until his death in 1963 
introduced bills in the U.S. Senate to form a separate Cabinet level 
Department of Consumer Affairs, This Department was to have five 
principal functions: (1) representation of the consumer in government 
policy-making C2) representation before Federal courts and regulatory 
agencies (3) provision for an annual consumers conference (4) 
dissemination of consumer information and roe iarree and (5) general 
economic studies, 

After Senator Kefauver's death, Congressman Benjamin Rosenthal of 
New York adopted this idea, and beginning in 1965, introduced a series 
of bills for the creation of a Department. One significant difference 
from Kefauver's concept was that the Department that Rosenthal proposed, 
in addition to its advocacy functions, was given some major regulatory 
functions. For example, the bills contemplated that the Fair Packaging 
and Labelling Act, the truth-in-lending provisions of the Credit 


Protection Act, the grading and classification functions of the 


Department of Agriculture and the standard-setting functions of the 
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Department of Health, Education and Welfare under the Food, Drug and 
31 
Cosmetics Act would all be transferred to the new Department, 


This concept of a Government Department of Consumer Affairs 
attracted criticism from consumer spokesmen (inter alia). Congresswoman 
Florence P. Dwyer (R —- N.J.) in Congressional Committee hearings in 
1969 cited approvingly the reasons given by Ralph Nader for the lack 
of effectiveness of a Department discharging both advocacy and regulatory 


functions: 


"I do not find persuasive ... the depositing of 
various regulatory functions including the transfer 
of several consumer laws from other departments and 
agencies to the proposed Department. Giving the 
Department of Consumer Affairs such a regulatory 
role would (a) simply refocus the entire lobbying 
environment on the Department; (b) weaken the 
Department's strong advocacy role because it would 
have to referee between competing interests in the 
administrative hearings and rule-making roles; 

(c) further lighten any public interest burdens 
from other departments and regulatory agencies and 
(d) generate [hostility from the agencies because 
of the prospect of | losing their programs, To be 
effective a consumer agency must not have anything 
to give to industry or commerce, as it most 
assuredly would if it had a regulatory role, 

Having something to give would attract the same 
forces that undermined or controlled other.agencies, 
The thrust of a consumer agency, in my judgment, 

is to assist in the reform of other agencies to 
perform in the public interest not to progressively 


relieve them of that horizon in their deliberations, "?2 
a. Note, "Consumer Protection Legislation: Another Consumer Fraud?", 


(1971) 60 Georgetown L.J. 113 at 116, n, 14; Report of the 
Senate Committee on Government Operations, Consumer Protection 
Organization Act 1972, June 1972, pp. 2 & 3; and e.g. H.R. 6037, 
Subcommittee of Committee on Gov't Operations, 9lst Cong. lst 
sess, ,September and November 1969, pp. 809. 


32. Subcommittee of Committee on Gov't. Operations, H.R. 9lst Cong., 
lst sess., H.R. 6037, September and November 1969, p. 66. 


7 


Bons ; vebaw vam bas noksaaubt af 
ss wou s47 oF Reeséiaheet ad tts 
“rome m2 to Jnoatreqed iqemearteved 6 to 3 
Cpble ragnt > nsiWes Xode <gmuRnoS moTt mstonstia t 
- ‘ep nesans dats vatacd ‘edolerstagnc) mt (.b.4 = A) asywd . mei: 
xoal oat 403 asbe“% dqish yd aoviy, esoasot oat vigntvowqgs best 


al Pa Yawoovbs dios yx figisdseth taeajtaqged s to erenevitos 


~ 
to grisiteoqob ott .-% savavteadg bait tea ob | Sa 
aetunesd edd wolbbeiont andktoaut yrotaiages siolaev : 
bap e398 syob tanto moxt awsi s9muencd Lstevee to - 
atty & Es _Sctemttagsd heapqoiqg sat of geltonege . 7 
Wrojsiugot s ue B1itat ‘MenoDd to taemitaqes”d ' 
giiyddo <fines it annooter yvfqmia (s) Sivow sieot 
al saanew (d) :sn0m3s8q89G et no taamnorivae 
bivow 3 g#usaoed satay 9s00VbS Beorss ae'tnemtteqed 
say oat gevarni gal mon neewied ssi6étes of eved 
saelor gsrhitagn-gils isc eyoixeond evista rtetatanbs 
arebuwse SPeneini 3 lua Vas smetidyti tesitatyt (9) 
bie eatadesgs yrotsivus: bas etasm7ieqeh iento motlt. 
eetuigogd elorie gs iy mot? “siitteo| afTsi19ne, (bh) 
ed at iB 1BOtg «1 aalieol ito toaqeotq sd? to, Tier) 
esntfdgyns svan tog 3 YOuSRR miwanos a svitostie ' 
feon 26 .sotemmon +o yvitaubat of evig oF rela: 
,elon yYroteiuges1 s band Fi Tf binew yibetusss ul 
¢mee oft tostitse bivow evig oF galitemoa gaivel bau’ 
-estonens teodjo belloxrvtaocs to bestatehns tedt ssotot as 
.Trtewybut ym ; YI06%R teorenocs « Yo taerdt sAhT *9 Pa 
ot #5fsaens t3Ht0 to mwrotet eff nit tatees of at i 
vyievile ‘Rorq of gon taetedgatl oildugq ef? at atrolieg sdaund- 
“6” snvoitsisd feb trendy nt nosivon tatit to med? saveltierx 


~"Tperd segtieoe) usiirorA :agitplatasi cvolioatesd z2gueee2” etch 
ent to fxoqgat sol .2 ,O81f Ya BLL .b.45 deorsytesd O8 TIT: 
noltisestoad temGen0) ,anoitaysqO Jaametevo)D no settiamed eras 
~TE00 .AVH .aee bas 706 8 Sf omg (STOLL anut ,S°OL t0A notisaeta 
el .gmeoD tele ,enoliaxwegO 3" vod ao Satttamod to sess temoor 

.908 .qq-, 800! tedmevol bas tedmetqes, .e 


»eRroD ae AH ,eroliteisgO .t"' ved «ao setstamed to ees3: 
,@6@L zredmevoK bas tadmetqst ,VE08 AH 


ah3 
abe 


i A i 


| i - pie ” ; . : 
os aa 
8 TO RN eae Go - ae 


Nader himself in testimony in the same hearings reinforced these 


points: 


"Even if we put the regulatory powers in one 
department, the department cannot be a full 
advocate or partisan for the consumer cause, 

Why? Because the department has to observe 

the procedures, the administrative procedures, 
the rulemaking principles that in effect grant 
all kinds of interests the right to represent 
themselves, And the Department has to take 

into account a whole range of due process and other 
appropriate interests, even if it is called the 
Department of Consumer Affairs, Now, I think it 
is about time the Government had an agency that 
did not have to referee and did not have to trade 
off, that simply was a tough, hard advocate of a 
partisan, consumer position,” 


David Swankin, Washington Representative for Consumers Union of 
the U.S.A. Inc, opposed such a Department of Consumer Affairs for 
the same reasons: 


"With regard to the regulatory functions, we 
believe a choice needs to be made between 
administering and monitoring ... Basic to our 
reasoning is our belief that virtually all 
regulatory activity directly affects consumers, 
Rather thanadminister a few consumer laws, the 
[Consumer Advocate] would have a far greater 
impact if he monitored all. Moreover, it is 
the agencies that administer the collective 
body of consumer law that are on the visiting 
list of the special interest groups so prominent 
in Washington, D.C, Rather than merely giving 
the lobbyists a new address, it would be better 
to give the regulatory agencies a new lobbying 
group to contend with,"34 


As a result of these criticisms, and with the assistance of 
Nader and other consumer representatives, Rosenthal revised his 1969 


a0 
Bill and re-introduced the bill as revised in 1970, This Bill followed 


Soe pat. vatoo, 14, 
34, Iibid.2 atap.i 880. 


35. Hearings before Subcommittee of Committee on Gov't, Operations, 
H.R. 9lst Cong., 2nd sess., H.R. 6037 (Revised), April 1970, 
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closely a bill passed in the Senate in late 1969 (S. 1177) by a vote 
OL” 74=4% It provided for the creation of an independent agency within 
the executive branch of government with a Director appointed by the 
President, by and with the consent of the Senate. No regulatory function 
would be vested in the agency, its principal functions being advocacy 
of consumer interests before Federal regulatory agencies, At the same 
time as Congressman Rosenthal introduced this bill in 1970, Congress- 
6 

woman Dwyer reintroduced a bill from the previous wexee providing for 
the creation of a statutory office for Consumer Affairs in the White 
House, This Office would co-ordinate Federal consumer protection 
activities and also act as consumer advocate before regulatory agencies, 
At this time also, the Administration introduced a bill of its own 
(H.R. 14758). This bill would have established a statutory Office 
of Consumer Affairs in the White House to co-ordinate Federal Government 
consumer protection programs and established a separate Consumer 
Protection Division within the Department of Justice to undertake an 
advocacy role before regulatory agencies, A Lang! variant was’ ay bill 
presented to the House of Representatives in 1971 pyitoneyesen eh 
Erlenborn and Brown which would have created a statutory Office of 
Consumer Affairs in the White House to perform co-ordinating functions 
and a Bureau of Consumer Protection within the Federal Trade Commission 
to perform advocacy functions before Federal regulatory agencies, 

The Dwyer Bill attracted little support because of widespread fears 
that a Consumer Advocate located within the White House would be 


exposed to considerable political pressures either indirectly from 
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businesses seeking to avoid confrontations or directly from the 
Administration seeking to avoid challenges to, or criticisms of, the 
policies of government or its agencies. The Administration Bill, while 
attracting Less criticism, also did not wain wide suppomt, .A. major 
difficulty with locating a Consumer Advocate within the Justice 
Department is that the Department administers some important consumer 
statutes itself, e.g. anti-trust laws, and prosecutes on behalf of 
other agencies for violations of their statutes or orders. Thus, the 
exercise of these explicit or implicit discretions by the Department 
would be a major concern of the Advocate. However, if he was hired by 
the Department and accountable to it, he would lack the detachment and 
independence to exercise a credible surveillance function in relation 
to his own Department. Moreover, as an employee of the Department, he 
would lack the stature and visibility necessary for full effectiveness, 
Finally, the Department, as part of the Administration, would be 
vulnerable to political pressures which could not help but impinge 
on the Advocate in the performance of his functions, Similar objections 
were voiced to the Erlenborn-Brown Bill, and while the Administration 
Pnitially, supported it as the next best solution to their own, by now 
widespread bi-partisan support had coalesced around the concept of an 
independent executive agency with a Director appointed by the President 
and the consent of the Senate having only advocacy and not regulatory 
functions to discharge. 

Rosenthal's H.R. 6037 (Revised) was again the subject of hearings 


a7 
inslo971. This bill, with a number of amendments, was reported out of 


oe As H.R. 16, Hearings before a Subcommittee of the Committee on 
Gov't. Operations, R.R. 92 Cong., 1st sess. April, May, July, 
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the House Committee on Government Operations on September 23rd, 1971, 
and now with Administration support, was passed by a vote of 344-44 
by the House of Representatives on October 14. The concept of the 
Consumer Advocate as it had envolved since Senator Kefauver's original 
bills was now relatively clear and widely supported, The problems 
that remain, as at the time of writing, in tive way of a reconciliation 
between the Senate and the House and their respective bills (S. 1177 and 
H.R. 10835) relate solely to the powers that the Consumer Advocate 
is to be invested with, although perhaps surprisingly this issue has 
generated more bitter and emotionally charged debate than any other in 
the 13 year history of the eveTnen of the legislation, As of the 
Sie of writing, the Senate Committee on Government Operations has just re- 
ported out a compromise bill (S., 3970) which many observers believe will 
clear the way for final passage of a Consumer Advocate bill by both 
Houses before the end of 1972. One of the more modest estimates of 
the resources that would need to be placed at the Consumer Advocate's 
disposal is an annual budget of $7.25 million, which would support a 
staff of Jéo48 t The new Senate Bill (S. 3970) on the other hand 
contemplates that by 1975 the annual budget of the birice would be 
$25 million, 

In the next section of this paper, we will examine general 
objections that have been raised to the concept of the Consumer 
Advocate and then proceed in the final section to examine particular 


questions that have arisen as to what powers he should be invested 


with, 


* 
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38. Report of the Committee.on Gov't. Operations, H.R., 92nd Cong., 
lst sess,, No. 92-542, September 30, 1971, p. 20. 
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A great deal of bloated rhetoric has been uttered in recent public debates 
over the Consumer Advocacy legislation. In a circular to its members in 
1971, the Chamber of Commerce said that Rosenthal's bill (H.R. 16) would help 
"destroy the free enterprise system", although in earlier Congressional 
hearings they had described it as a "thoughtful bill". The Grocery 


Manufacturers of America described the same bill to its members as "one of 
. 39 


the most blatant anti-business bills ever introduced." The National 
Small Business Association became even more excited. In a Congressional 


Committee brief, the Association said: 


ri 
2 
x 


"Programs set forth by the international consumer 
movement in seeking to substitute a "co-operative" 
society for our "free enterprise" society are 
easily recognized by the legislation pending before 
this subcommittee today. A campaign to make the 
business community look as though it operates only 
in order to steal from the poor has been successful | 
ee». Much that is being proposed today is based 
upon experience in countries dominated by the 
co-operative consumer movement. The blueprint for 
taking over private enterprise has been prepared. 
It is now being followed. Among the ultimate 
effects of these proposals would be the destruction 
of the need to advertise, elimination of brand 
names, and gitering or destroying much of the 

media ..." 


39. See Rosenthal, Hearings before a Subcommittee of the Committee Gov't. 
Operations, 92nd. Cong., 1st sess., H.R. 16 etc., April, May, July, 
197, ps 193% 


40. Hearings before a Subcommittee of the Committee on Gov't. Operations, 
H.R., 91st. Cong., 2nd Sess., H.R. 6037 (Revised), April 1970, p. 117. 
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Among the more rational and specific criticisms of the concept 
of the Consumer Advocate to emerge during Congressional Committee 
hearings are the following: 

(i) It is said that the concept of a Consumer Advocate will lead 
to confrontation politics, government by battle, administrative 
guerilla warfare, the "politicalization" of many simple acts of daily 
life, and the destruction of the "natural alliance" between business 
and consumers, | 

It is true that integral to the concept is acceptance of an 
adversary system of decision-making. However, we have always 
accepted this as a cardinal pillar ofourjudicial system. More importantly, 
the very nature of a free market economy demands it. Healthy con- 
frontation is a necessary part of arriving ata freely negotiated 
bargain. The seller is striving to give the least for the most and 
the buyer to get the most for the least, There is no “natural 
alliance" between business and consumers, except to the extent that 
they both wish to preserve this economic system, But within this 
system, the interests of the two are naturally antipathetic. Le, is «im 
the interests of each to maximize his benefits at the expense of the 
other. Many forms of market regulations were introduced precisely 
because this healthy confrontation was not occurring in the market 
place, i.e bargaining power had become unequal. To the extent that the 
regulatory system has perpetuated this inequality because of lack of 
confrontation in the regulatory process, i.e. imbalance in representation 
power, the state has a responsibility now to provide mechanisms for 
adequate confrontation of sara tering interests, otherwise the 


original need for regulation goes unmet. 
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(ii) A closely related argument is that if the regulatory agencies 
are not doing their job, then they should be reformed, and if necessary 
given additional resources, However, as has been stressed previously 
in this paper and in (i) above, no matter how one restructures the agencies 
or what funds one gives them, once it is accepted that an adversary 
system is as essential to the integrity of the regulatory process as 
it is to the judicial process, the argument ceases to have any relevance 
to the issue, 

(iii) It is argued that there is no reason to suppose that the 
fate that has apparently befallen other regulatory agencies will not 
also befall the Consumer Advocate Agency, and that the factors that 
reduce the efficiency of any bureaucracy over time will equally reduce 
the level of performance of the Consumer Advocate. Thus a new agency 
will have to be created to monitor and criticize the activities of the 
Consumer Advocate and so on gd infinitum. Congressman Brown in 
committee hearingS summed up this objection by citing comedian George 
Burns, "Who watches the watchman's daughter while the watchman is on 

41 
the watch?" 

Firstly, this objection necessarily has a sophistical aspect to 
it. One might as easily ask whether there should be a court to hear 
appeals from mistaken decisions of the highest appellate court ina 
jurisdiction, or an ombudsman to monitor the activities of the 
ombudsman who is monitoring the activities of covornment. Inevitably, 


and for pragmatic reasons alone, the buck always have to stop somewhere, 


41, Hearings before a Subcommittee of the Committee on Gov't. 
Operations H.R., 92nd Cong., 1st sess,, H.R. 16, 3809, 254 & 1015, 
April, May, July, 1971, p. 371. 
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Secondly, the Consumer Advocate Agency is not like other agencies. As 
Ralph Nader has pointed out, because it has no economic largesse to 
give away in the form of rates, routes, licenses, subsidies or other 
, benefits, it will not attract the pressures that have led to the "taming" 
of other agencies pe the interests being regulated, Thirdly, because 
consumer advocacy functions will be concentrated in the one agency and 


will not be diffused through ad _ hoc mechanisms in individual agencies 


or left only to sporadic citizen initiatives, the Consumer Advocate 
will have a very high visibility and will attract a very critical 
public focus from politicans, the media and the organized consumer 
constituency. It is probably true that in any bureaucracy of any size, 
activities after a time become, to some extent, ee caa! Effective 
organization demands some structure and the line between organizational 
structure and a hardening of the bureaucratic arteries is a fine one, 
Whether a movement from the former to the latter is in the nature of 
the bureaucratic process is a moot question, However, it should be 
recalled that the Consumer Advocate Agency will not be large by 

modern governmental standards, will have limited resources which will 
require constant re-evaluation of priorities, can probably ensure a 
sufficient turnover of staff to provide for a constant input of new 
ideas, and because its mission will be to be combative, is unlikely 

to find itself out of the political firing line long enough to become 
complacent. 

Civ) It is argued that administrative processes before regulatory 
agencies are already excessively prolix and legalistic and that the 
tendency to over-~judicialization of proceedings, with an emphasis on 
form rather than dubs tance} will be aggravated by the creation of an 
betioe ot the Consumer Advocate with wide-ranging powers to intervene 


as a party in regulatory proceedings. 


" i . vt Wy — 


} oneagant Misacaben: on eat gh euvaned 80 boratog / = 


rato co seznteaue eonneotl oegver cedar ‘bo hotel ons * 
: ; ° 
seine?’ gi ot + bet pe taht waxuenoae odd teartios sale rite ob eit 


@ i ue 
S uteoretat eft qd eolosege es 
omusoed ean pagatines gited eteot ate 
bas qonene wine etd ai hotaxtmesmon ef {Liv enottomut voacovbe 8 +9 ie: 
estonens favbivibat at ematnsdoem poi bs agueotds beavttto ed ton if 7 


- = = 
, Cts 


SiaoovbA tomyen0Dd ott sevitelrint wextfioc olbsireqa of ylao Stel : 
feottiao yrev 4 toartite Iltwoonn yillidtety igid yvrev s sven Lit 
~emuUenos Hbextasgio edt bas sibom sits Sano lsifLog mort euoot otidy 


¢ PE le: 
,eut@ 4&B to yoRiovsexud yas of FatyY sure yidadorq at si ,yomens igenc 
A 


| ¢ 


ovtgewirs boeinitivor ,dwedxe emoe of ,Smoned emti go t98tts aeittviss 
fsaetvss ineygic neewted antl «d¢ bas etutsouTte emon aebnaasb aattiebiee 
980 9nft s at eetretis sttsrovuse1ud ecy To gainebisd so bas pe 
‘oa eevtan ot at 2k «*st¢sei of? of temrol a4% wort taemevom 4 2889 P 


ed Bbiuotia jf ,tevewot ,notteoup toom gs at exsootg > tia towsequd og 


vd egisl ed ton ILtw youeyA stasovbA ieMveco) eit tadd beitace 


, + 
Iiktw dotiw exoi1voes: bettmii svad Iifiw ,ebasbaatea (ainomnisveg atebhe 


@ eitens yidsdore m69 ,2@atttircixzg to ao tisuleve-e Tassenos etiupe: 


wen to guwant ?esienmoo 6 tot ebiverq of tiste to 1evon1ue *teekoI 


Yiediiav ei ,svitedmos ed ot ed ILiw aoteets ett esuaoed bas ,86 
ae | 
amooed oF Ayuons yool enti gaitit Lsoltifog edt to tuo theett bait 
Ge) 

-t ceos8lqme 


, ra Sis 
¢qisieluge:1 stored seeesoo1g evitatielainbs tsdt beugie ef tI fw 


ent ted? ban ottreltisyge!l bna xilerd ylevineeoxe ybsetisa ets 


ae etandqus a6 fittw ,tanihescociq to nottsstiastotbut-tv0o of 


+e = 


as to notigers of? Yd hetavataga ed [Liv ,eocatadue aghs ted 


Jag 
r 


’ a > : 
eaeviaral of uxewoq galtgrsat-ebiw atiw etaoovbA temuanod sd? ee 


-8ynibesocorq yrotaluget at xen 


ois Aue ft a 


This point has some force, It is true that administrative 
processes have often become very long-drawn out, cumbersome and 
inefficient, but considerations of expediency do not seem an adequate 
justification for countenancing a systematic lack of balance and 
fairness in the regulatory process. The further procedural incon- 
veniences that the wba concymndbeenters presence is likely to engender 
have simply to be regarded as one of the costs of achieving this goal, 

(v) Perhaps the most telling argument against the Consumer 
Advocate concept is that often the consumer interest is so fractured 
that the Consumer Advocate could not reasonably know which position that 
he might advocate would best advance the consumer interest. A 


spokesman for the U.S. Chamber of Commerce put the point as follows: 

"...- The consumer is not just a consumer, He is 
also a wage-~earner, a taxpayer, and very likely a 
husband and father, He plays a variety of different 
economic and social roles and what may, appear to 
serve the interests of one of those roles may not 
serve his own interest equally or even at all. 


To establish an agency ... with the avowed purpose 
of being a blatant partisan lobby for consumer 
interests would be to reflect a two-dimensional 
view of humanity contradicted by decades of socio- 
logical research, The interests of consumers 
should be represented but in a way that takes full 
account of the rich abundance of roles filled by 
each of us as individuals acting out our varied 
daily lives... 


The consumer interest is not a single over-riding 
interest. There is no one single consumer interest. 
The interests of the elderly consumers will differ 
considerably from the interests of young consumers; 
the interests of rural consumers may differ from 
urban consumer interests... 


To provide one agency as a partisan spokesman for 
consumers ... is to invite strenuous lobbying 
because there is no single over-riding consumer 
interest. Varying groups of consumers would use 
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a partisan consumer agency to lobby for their 
own special interests, "42 


Examples said to illustrate these situations are as follows: 

(1) Do consumers want cheap electricity or an environment without 
overhead wires, coal smoke from coal-fixed generators, or thermal 
pollution from atomic energy plants, or what particular mix of 
factors would they consider a satisfactory trade-off of costs and 
benefits? 

(2) Do consumers want safer (how much safer?) cars or cheaper 
cars? 

(3) Do consumers want cheaper goods through a free trade policy 
or job security produced by high trade tarriffs? 

(4) To what extent, if at all, should urban users of utilities, 
e.g. telephone services, subsidize rural users? 

Where does the consumer interest lie in these four situations? 
Can one single interest be identified? 

There are a number of points to be made in response to this 
line of criticism, Firstly, it would be a devious tactic to use these 
difficult cases as justification for the proposition that there should 
be no consumer inputs into the regulatory process at all, and that the 
status quo should be preserved, A more constructive and less cynical 
conclusion than this is obviously called for, Secondly, some of these 
difficulties can be minimised if the Consumer Advocate is required to 


consider only consumer interests. The larger and more diffuse his focus 


42. Hearing before a Subcommittee of the Committee on Gov't. 
Operations, H.R. 91st Cong., 2nd sess., H.R. 6037 (Revised), 
April, 1970, pp. 56 and 57;cf. Ralph E, Winters, "The Consumer 


Advocate yersus The Consumers, American Enterprise Institute, 1972. 
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mo more tikely it will be thet there will be digLficulty defining the 
position he should take on particular issues, in other words, the 
Consumer Advocate should not be required to consider a citizen's interest 
cw the environment or interest as an employee. These other dimensions 

et a Citizen should be left to wbe advanced by other interest groups 

or representatives, The argument that this implies a one dimensional 
tiew Of a person is hot compelling. Where an airline applies for an 


morence if 1t6 fare structures, 1s executives see themselves only as 


producers and disregard the impact of such a policy on them as potential 


passengers, When a union bargains for higher wages for‘its employees, 


it ignores the impact that higher wages will have on prices and thus 


; on the position of its members as consumers, Nor are unions in the 


automobile industry going to argue that public transit should supercede 


Pre automobile ini the city to protect the interest of its members in a 


clean urban environment, However, all this is not to say that the 


Consumer Advocate will not have to mix a measure of pragmatism with a 
Peinele-minded pursuit of the consumer interest. For example, in the 
\free trade v. high tarriffs example, it would obviously not be 


ipolitically credible for the Consumer Advocate to take the position 


that all tarriffs should be abolished, To the extent that it would be 
counter-productive for him to take eccentric positions through a 
mindless and total disregard of the implications of those positions 
for a citizen in capacities other than that of consumer, the Consumer 
fAdvocate will have to balance interests in deciding what position he 
will take, Thirdly, in those cases where even though his perspective 


is only that of the consumer, different groups of consumers qua 
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consumers are differently affected by an issue, the problem for the 
Consumer Advocate would not seem insoluble. For example, in the 
example where a major new safety feature would add a substantial sum to 
the price of new cars, poor and wealthy consumers may well see the 
trade-offs required aiezeneurae In cases such as this, where these 
are two clearly defined consumer positions on the issue, the Consumer 
Advocate could represent the most prevalent position and brief out to 
outside counsel the job of representing the minority position, or if 
the positions are of approximately equal strength, brief out both 

cases so that he should not seem to be discriminating between the two by 
lending his status and prestige to one and not to the other. Where the 
consumer interest is so hopelessly fragmented that no positions seem to 
reflect substantial consumer support, the Consumer Advocate probably 
should not intervene, directly or indirectly, at all. 

However, these difficult situations should not be allowed to 
obscure the fact that in the vast majority of cases in which the 
Consumer Advocate will be interested, there will be no serious difficulty 
in determining where the predominant consumer interest lies, If one 
reflects back over the great consumer issues of the last few decades, 
in almost all cases the consumer interest was clear, and whether the 
issue was unsafe drugs, unsafe cars, hazardous products, contaminated 
food, disclosure of true interest rates, fair credit reporting, 
restrictions on harsh credit collection methods, deceptive sales 
practices, fair packaging and labelling, manufacturers' warranties, 
better access to the legal system, etc. etc., the consumer interest in 
each case was clearly identifiable. A proper measure of pragmatism 


and an intelligent sense of discretion should enable the Consumer Advocate 


to cope with those situations in which it is not. 
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(vi) Another argument, made both by some business and consumer 
spokesman, is that the Consumer Advocate, because of his status and 
resources, will come to be regarded as the only authentic voice of 
the consumer in government, and the voluntary consumer groups which 
have gathered impressive strength over the past decade or so will 
lose muchcredibility. The. result will, be an artificially monolithic 
view of the consumer interest. This, apart from failing accurately 
Hoe rediect dhe real ities,, would- also, carry, certain political risks 
because the entire fortunes of the consumer movement would be riding 
on the rsuccess or, failure..of, this institution. | 

The answer to this argument would seem to be firstly, that the 
Consumer Advocate, for most of his time, would be doing a job that is 
not done at all at present by voluntary consumer groups, i.e. appear 
before regulatory agencies, Secondly, many consumer groups feel that 
they will be able to be more effective with such an institution, because 
instead of having to diffuse their concern over a range of agencies 
and institutions, they will instead be able to direct their focus 
primarily to the Consumer Advocate, monitor his activities, and bring 
pressure to bear on him when necessary. 

vi 1.) bt 2S pargued,.byW.SOme consumer critics cin wehne Uas. that a 
Consumer Advocate who is appointed by the President, even with the 
consent of the Senate, will lack the independence necessary "to criticize 
publicly other officials and institutions for whose performance the 
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President is also responsible". Commissioner Nicholas Johnson also 
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entertains this fear: "Public interest lawyers within the governmental 
structure simply would be too vulnerable to the more venal influences 
of politics and special interests to represent the general public 
44 

adequately." 

Others reply that there are sufficient checks and balances, formal 
and informal, built into this form of Presidential appointment that 
the. political costs.of attempting to appoint.a political "patsy" to 
the office would be too high to warrant the attempt. Indeed, 
one independent critic worries that the Consumer Advocate could become 
so independent that he assumes an existence of his own, that "an advocacy 


agency may become its own client in the sense that the continuance and 


furtherance of the institution itself would become one of its major 
45 


tt 


goals. 
On the whole, the question of independence from government, provided 
that the President is required to appoint with the consent of the 
Senate, has not occasioned widespread concern, In Canada, where the 
checks and balances of the U.S. Presidential system of government are 
not present, the question of assuring an independent appointment 
presents more difficulties, 
One solution might be for the government to appoint an Advisory 
Council consisting of representatives of organized consumer groups 
and others with an expertise and interest in consumer problems which would 


make recommendations to the government on appointees to the Office of 


44, Op, cit, 897, 898. 


45. Roger Cramton, Chairman U.S. Administrative Conference, "The 


Why, Where and How of Broadened Public Participation in the 
Administrative Process, (1972) 60 Georgetown L.J. 525 at 546, 
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Consumer Advocate, The government would be required to appoint for 
a term, dismissable only for cause, a person who had the endorsement 
of the Council. A commitment of funding for his period of office 
would also be necessary not only to permit rational planning of 
priorities but also to prevent threats of cuts in budget appropriations 
being used as a form of political pressure, This method of appointment 
would seem preferable to one sometimes mooted, where the appointive 
function is delegated entirely to such a AAR bel In this case, 
it would be too easy for a government or its agencies to dismiss the 
policy positions of the Consumer Advocate as those of a maverick for 
whom the government is in no way answerable, 

(viii) <A related fear about the Consumer Advocate is that he will 
not be sufficiently accountable to his consumer constituency. 

Obviously it is not practically possible for the Consumer 
Advocate to be elected by all consumers in the country. However, 
it is submitted that an acceptable approximation to this may be 
achieved if his initial appointment Was required to be the subject of 
a recommendation by an Advisory Council, hopefully witely representative 
of consumer interestsin terms of issues, viewpoints and geographic 
regions of the country and if the same Council also acted on an ongoing 
basis in bringing matters to the attention of the Consumer Advocate, 
helping chart priorities and developing policy directions, Furthermore, 
individual consumer complaints, presently forwarded to a variety of 


government departments or agencies, could in future be cleared through 


46. Cf. Senator Philip Hart, Hearings before a Subcommittee of the 
Committee on Gov't. Operations, U.D. Senate, S, 1177 and H.R, 
10835, 92nd Cong. lst sess., November 1971, pp. 4ff. 
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him, This would enable him to keep close to "grass roots" consumer 
problems and to identify patterns in complaints which would assist him 
in shaping more general priorities and policies. 

Finally, because the Consumer Advocate can and should expect to 
be challenged in regulatory proceedings as to the representative 
character of his views, there may be occasions when it will be useful 
for him to run surveys or studies that establish a statistical indication 
of consumer viewpoints on an issue, mowever, "a "rio te “oO "caution has "to 
be registered here, Counting heads in many cases will be unrealistic, 
precisely because of the complex and technical character of the 
regulatory issues, These require the resources and expertise of the 
Consumer Advocate's Office for adequate evaluation, and, because of this, 
are not easily evaluated by consumers at large, at least in survey 
orn, If conceding this implies assigning a paternalistic role to the 
Consumer Advocate in some cases, then a charge of paternalism may 
simply have to be accepted, The role of the State in contemporary 
society has long passed the point where a paternalism - no paternalism 
debate, in those terms at least, is any longer meaningful. 

Cixy A final fear sometimes raised about the Consumer Advocate 
iis that the logic of the argument that justifies his appointment leads 
to the conclusion that other diffuse interest groups presently un- 
represented in government decision-making processes, e,g. the poor, 
the old, the unemployed, the black, Indians, etc, should also have a 
similar institution placed at their disposal, and thus a government 
which acknowledges the validity of the Consumer Advocate concept is 


entering down a roadiwithout end. 
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Answers to this difficulty would seem to be, first, that consumers 
are a much larger group than these other groups and can justify a 
higher priority, and that in any event, there is always an element 
of arbitrariness in every government decision ‘as to where it defines 
the limits of any social programmes, Secondly, it may be that up toa 
point we should accept the implications of this logic, and indeed we 
have. In Canada, governments have supported institutions or bodies 
who act as spokesmen for particular disadvantaged groups e.g. welfare 
recapacnts, Indians, etc. In the U.S.,the Administrative Conference 
of the United States in 1969 recommended the creation of a "Poor 
People's Counsel" to represent the interests of the poor. And the 
Administration is presently sponsoring a bill to create an Indian 
Trust Counsel Authority to represent the interests of Indians before 


47 
government, 
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Iv AN OFFICE OF THE CONSUMER ADVOCATE; Tlilk DEBATE OVER HIS POWERS 
The question of the powers to be given to the Consumer Advocate 
has, if anything, provoked more intense debate than the question of 
whether he should exist at all. The passage of H.R. 10835 through its 
Committee stages and then through the House of Representatives was 
accompanied by heavy lobbying and heated charges and counter charges 
as to the motives of those on different sides of the debate. 
Representative Rosenthal, the original sponsor of H.R. 10835, ended up 
voting against his own bill in Committee and on the floor of the House, 
claiming that weakening amendments adopted in Committee would make the 
Consumer Advocate a "Sheep in wolf's clothing", Nader labelled the 
bill, as drafted, "a consumer fraud", Miss Virginia H,. Knauer, 
Special Assistant to the President for Consumer Affairs, on the other 
48 
hand, described the Bill as a "balanced and responsible proposal". 
Chet Holifield, Chairman of the House Government Operations Committee 
which handled the bill, described it also as a "Strong, effective, 
responsible measure ... The bill doesn't satisfy either Ralph Nader 


or the U.S. Chamber of Commerce but ‘it will do a job for the American 
49 
Consumer", 


The principal areas of dispute over the Consumer Advocate's powers 
can be readily isolated and will now be dealt with in turn, In dealing 
with these, comparisons will be made between H.R, 10835, passed by the 
House tin 1i97h,<cHekR. +1177; pnpassed.by.the,Senate.in 1970,and the new 


Senate Bill (S. 3970) adopted by the Senate Committee on Government 


Operations on September 8, 1972. 


48. The Progressive, November 1971, pp. 23 ff. 


49, National Journal, 18/12/71 pp. 2499 and 2503, 
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After some early discussion, all three bills now reflect acceptance 
of the fact that provided the Consumer Advocate finds that the matter 
in question is likely to affect substantially the interests of consumers, 
no meaningful functional distinction can be drawn between the so-called 
independent regulatory agencies and executive bodies exercising 
‘regulatory functions within State Departments, e.g. the Food and Drug 
Administration within the Department of H.E.W. and the functions of the 
Department of Agriculture under the Meat Inspection Act. In Canada, 
also, some Government Departments exercise important regulatory 
functions pertaining to the consumer, e.g. the Department of Seren 


and Welfare - Food and Drug Directorate, the Department of Consumer 
and Corporate Affairs - Hagardous Products Act, the Department of 
iransport.-— Motor Vehicle Safety Act. ~ Thus no distinction is 


or should be drawn between independent regulatory agencies and 
government departments exercising regulatory functions and moreover no 
attempt is, or should be, made to define inflexibly which agencies or 
departments fall within the ambit of the legislation, Kurtner,, all 
three U.S. bills make rt clear that government departments without 
direct regulatory functions but with enforcement functions, e.g. the 
Department of Justice, are within their ambit, at least, as we shall 
see, to the extent that the Consumer Advocate can petition them for 
the initiation of proceedings and intervene in enforcement proceedings. 
Finally, the Consumer Advocate should be entitled to present briefs to 
'Parliamentary Committees or Ministers of Government on proposed or 


desired legislation, 
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(2) Should the Consumer Advocate be entitled to intervene as a full 
party in all agency proceedings, or should his role be that of 
amicus” curiae only? 

As a full party, the Consumer Advocate would be enabled to present 
evidence, call evidence in rebuttal, cross-examine witnesses, require 
discovery of documents, issue interrogatories, require notice of agency 
proceedings, and seek appellate review as of right, As an amicus curiae, 
the Consumer Advocate would merely be able to make a single written 
Or oral submission to an agency, 

An amendment to H,R, 10835 was introduced both in Committee and on 
the floor of the House to give the Consumer Advocate only an amicus 
curiae role but was decisively beaten, The arguments for the amicus 
curiae approach seems to be that in light of the novel and rather 
experimental nature of the concept of a Consumer Advocate, the more 
conservative role of amicus curiae would be a sound first step, His 
presence in proceedings would be less disruptive of agency business, 
the nature of his participation would be more limited so that resources 
would be conserved, and because of his limited powers, he would be 
allowed to intervene in any kind of proceedings without endangering 

50 
considerations of due process, 
The arguments against an amicus curiae role are that the whole notion 
behind the idea of a Consumer Advocate is to put consumers on the same 
| basis as other parties to agency proceedings and allow them via their 


| Advocate to make the same level of input into the proceedings. Many 


agency proceedings involve highly complex technical issues and only 


) 50. See Additional Views of Don Fuqua, Minority Report, Report of 
House Committee on Government Operations on H.R. 10835, Sept. 30, 
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through the full process of presentation of evidence, examination, 
cross-~examination, discovery, etc. is the Consumer Advocate likely to 
be able to develop an effective case. Chet Holifield, Chairman of the 
House Government Operations Committee said: "To limit the Consumer 
Protection Agency's advocacy role to amicus curiae alone ... would 
tie one of the Administrator's hand's behind his back and make him 

SL 
come, hat in the other hand, to plead the consumer's cause," 


Consumer spokesm@6n agreed that the amicus curiae amendment, if accepted, 


would "defang" or "gut" any Consumer Advocacy bill. 


(3) Should the Consumer Advocate be entitled to intervene as a party in 
proceedings which seek "primarily to impose a fine, penalty or 
forfeiture" for breach of any statute or rule made thereunder? 


H.R, 10835 denies the Consumer Advocate this right and instead 
SiLows Nim, in the discretion of the adjudicating court or agency, to 
appear only as an amicus curiae, Se eos OUSCUmeOn this point: 
S. 3970 (€s.204(a)) allows the Consumer Advocate to participate as a 
Barty p2miweuy Cavill proceeding in a “court of the Vio. involving the 
enforcement of a Federal agency action in which he earlier intervened 
where such action substantially affects the interests of consumers, or 
where he did not earlier intervene, he may still participate in 
enforcement proceedings unless the Court determines that this would 
be detrimental to the interests of justice, No. Lima tations. at all are 
placed On “the kind of initial agency proceedings in which the Consumer 
Advocate can intervene. 

This restriction in H.R. LOS35 Nas been one or the bill's most hotly 


contested aspects, Unfortunately, the looseness of the wording of the 


mi. Quoted in Memorandum on Amicus Curiae amendment prepared oy the 
Staff of the Senate Committee on Government Operations, 1972, 
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clause has resulted in widely varying understandings of it, which in 
turn have unnecessarily exacerbated and confused the debates on the issue, 

The argument in favour of the restriction is that in a criminal 
or quasi~criminal proceeding involving fines, penalties or forfeitures 
for violations of statutes, due process considerations and basic 
concepts of fair play dictate that a defendant not be exposed to dual 
prosecutors - the enforcement authority and the Consumer Advocate - both 
with full powers of cross-examination, subpoena, etc, 

The argument against the restriction is that the consumer interest 
may be vitally affected by the kind of sanction a particular statutory 
violation attracts and that, furthermore, in enforcement proceedings 
often major points of law affecting the scope and meaning of a statute 
are in issue, If the restriction in H.R. 10835 was construed literally, 
so it is said, it would embrace cease and desist proceedings before the 
-F.T.C. and other agencies, as well as license revocations, Indeed, 
perhaps any kind of prejudicial adjudication might be argued to be 
a penalty. The proponents of the restriction retort, firstly, that 
the restriction will have only the most limited effect on the Consumer 
Advocate's right to intervene in agency proceedings because very few 
agencies can themselves directly, without court assistance, impose 
fines, penalties and forfeitures, and, secondly, that "penalty" means 
monetary penalty and does not include cease and desist orders or 
revocation of licences, 

The terms of S,. 3970 will prevent the Consumer Advocate from 
intervening as a party only in criminal proceedings i.e. proceedings 
requiring to be initiated, under the criminal law, by a criminal 


indictment rather than by a civil information, In these cases, he 
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cannot intervene at all, even as an gmicusp curiae. 


One may question whether S., 3970 entirely resolves the question 
simply by adopting traditional and rather formal distinctions between 
criminal and civil enforcement proceedings. Surely, there may be cases 
where violations of a non-criminal statute will attract fines at least 
as serious as the punishment likely to be imposed under a statute 
formally characterized as "criminal" in nature, In Canada, in fact, the 
destinction between criminal and civil enforcement proceedings for 
for violations of the law is not known, Provided "penalty" was defined 
more tightly (so as to as otouae: effect to what defenders of the Bill 
now say was only to be encompassed by the clause), one might legitimately 
question the substance of consumer critics’ objections to this 


particular restriction in H.R. 10835, 


(4) Wh igh s_ sho hie. sC A hav informati 
h ies b rom 
(a) I. Oth A 


H.R. 10835 (s. 202(c)(2)) provides that each Federal agency is 
hori » except where prohibited by law, to furnish or 
allow access to all information in its possession which the Consumer 


Advocate may determine to be necessary for the performance of his 


functions, S. 1177 authorizes each agency to make such information 


available "to the greatest practicable extent consistent with other 


laws" (s. 206(a) and (b)). S. 3970 follows the terms of H.R. 10835 
except that it denies the Consumer Advocate access to: 
(i) information classified for security purposes; 


is 4) policy recommendations by agency personnel intended for 


internal agency use only; 


n 


a 
caawtst wigiehd {emx0t xeddet bas ianoid than 
29880 pihorg nan view? en Sa yremearotse 


japel te eemt't tosxztias Ltliw ssaista anne 


etutate gs «Ssbau Hheedqmt sc oF ylewnil teomietoug edt es | 
| at : 


ans , roe2 at Shana ai eusen ni “Lanimtto”" es nelttedseual 
46% 2gnthbsecoorq feemeototas. Iivio bas fentmias ceowted 

ofteb eew “vytisned" bohtvett .awogn ton et ws! ets to 28 
[ISB @A3 to ertebnstoh shidw oF toetts t8s8l°9 evlg oF as oz) 
vie? s@ittass togin sano ,Ceauato aig yd bereg@sanorns - ot vino 
eine of enoktoetdo ‘#obtti+io wemienoo to sonatedue oAs 


eT 
PERO .#,A nt notsot+etest Ff, 


DolisctGtai oo) evn! gissovnA somuano? of) biueke seegos is 
azenteud mont. (6) secouen 

at vanegs [etebst tose stadt esbivorqg (CSCO IS0S .a) esol 

"0 Oetatet of ,wal yd batidinorg stegw tdqesorte Ds svi). 

ne@@ué@no.? 9) totdw naolbeeseeoq 23f at wnotismrotnk Ile oF a8 

2aiit to sonesmrotitsq sdf 10% Yrebesoen sd of shittistiod Yau 


notismzotat dove sina of youeyea tose gegiyondsug VVII .2 
a 


t‘ento Atiw fnetetenoo JInstizxe eftsottostq taojasstg any o7” >t 


_ 
2QBOL .f.H to emiet eft ewollot OF@E .2 .0Cd) hoe (e008 2 
| 7 


7 :o+ @ae9008 etsonvbA tense nsd seat uoimed ti z 
,eexoqing utiirvoee rot bettleesin aots 


7 


40% bebneteat leamoeieq yYonsss yd 2foltebasmmosat 


vino yone 


Ge information concerning routine executive and administrative 
functions which is not otherwise a matter of public record; 

(iv) personnel and medical files and similar files the disclosure 
oi which would constitute a clearly unwarranted invasion of personal 
privacy. 

Cv) information which an agency is expressly prohibited by law 
from giving to another federal agency (s. 207(c)). 

The only exclusion that perhaps warrants comment here is (ii), 
The Report which accompanies the bill states that the committee recognized 
the importance of full and frank Seeee ne tran of opinions by agency 
personnel in the development of an agency position (p. 48). Thus the 
emphasis is on the word "recommendation" as opposed to decision, 
position or ruling and as such seems justifiable, Even with these 
- limitations, the Consumer Advocate has very wide powers of access to 
agency information which, of course, he must have if he is to function 
effectively. Because S, 3970 most precisely defines the Consumer 
Advocate's rights in this regard, it seems the preferable formulation 
of the three bills under discussion, 

Two of thethree bills deal specifically with the question of 
ensuring that the Consumer Advocate obtains notice of pending proceedings. 
H.R. 10835 (s, 302) requires every agency taking any action which may 
substantially affect the interest of consumers (not being confined to 
formal activities) to notify the Consumer Advocate when notice of the 
action is given to the public or when notification is requested by 
him, S. 3970 (s, 205) requires that an agency considering any action 
which may substantially affect the interests of consumers must on the 


request of the Consumer Advocate notify him of the action when public 
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notice is given, In addition, upon specific request by the Consumer 
Advocate, an agency is required to provide a brief status report on 
any agency activity. 

H.R, 10835 is preferable to the S, 3970 in one respect in that it 
requires notification of proceedings requiring public notice without the 
necessity of a request from the Consumer Advocate, The drafting of 
both bills is inadequate, however, insofar as they do not make it 
clear that generic requests for notification of classes of agency 
activity in advance of the time that an agency is actually considering 
such matters are permissible. This is particularly important in the 
case of informal agency activity where one of the principal problems 
facing the Consumer Advocate is to discover that the activity is going 
on, To require a "specific" request for notification in this case, 
as S. 3970 does, is to severely reduce his effectiveness, 

A further question arises consequential upon those just discussed, 
Once the Consumer Advocate has the information, may he make it public 
either by using it in agency proceedings or otherwise? H.R. 10835 
does not allow him to make disclosures which would reveal trade 
secrets or privileged information or information which an agency claims 
is protected under The Freedom of Information Act (s., 209). S. 1177 
imposes the same restrictions but also prohibits the disclosure of 
formulas, processes, plans or patterns of manufacture, research, methods 
of doing business, costs, names of customers or other competitive 
information otherwise unavailable to the public, except in proceedings 
where this would not unreasonably prejudice the pOssessor of the 
information and otherwise extraordinary health and safety hazards or 


extraordinary economic harm dictate public disclosure to protect the 
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consumer interest (s, 403(a)). S. 3970 prohibits disclosure of 
information exempted from The Freedom of Information Act, trade secrets 
or other confidential business information except where disclosure is 
necessary to protect the health or safety of the public and except 
where disclosure can be made, consistent with confidentiality, to 
courts, Committees of Congress or agencies in the course of the 
Consumer Advocate's advocacy functions (s, 208). There is little to 
choose between these formulations although that of S. 3970 seems to 
contain all necessary protections and is the most tidily drawn, 

Cb) Infor i Business 

Cy inthe. C urse Agen P eedings 

Under H.R, 10835, in any agency proceeding, the Consumer Advocate 
may require the agency to issue subpoenas for the production of 
documents from other parties, summoning of witnesses, etc. provided 
there is a showing of general relevance and reasonable scope of the 
evidence sought (s., 204(g)). This is the same power that any other 
party to agency proceedings possesses, S. 1177 contains essentially 
the same provision (s, 203(h)). S. 3970, however, expands the 
Consumer Advocate's powers in this respect. Section 203(e) allows 
him, in any agency, proceeding or activity, to require an agency to 
issue subpoenas, provided that under the agency's rules it has this 
power outside the context of formal proceedings, Other potential 
parties to proceeding do not, of course, have such a right, because 
they arenot parties to any definable proceedings at that point. The 


Committee in its report (pp. 35, 36) offers no coherent rationale for 


this extension, 
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If the operating premise underlying the concept of the Consumer 
Advocate is that consumers through him should be able to become parties 
to agency proceedings and put on an equal footing gua representation as 
other parties, it is difficult to justify giving the Advocate more 
powers than other parties, For this reason the formulations of the 
subpoena power in the H.R. 10835 and S. 1177 are to be preferred. 

(2)2%9 4 he Con of A Proceedings or Activi 

S. 1177 authorizes the Consumer Advocate in conducting any 
research, investigations, conferences or surveys, to issue written 
interrogatories, enforceable in a Federal Court, requiring any person 
to answer in writing specific questions. The only limitations on this 
power is that the demand for information must set forth with particularity 
the consumer interest involved and the purposes for which the information 
is sought.(si .206Gd)¢€1)).+1 S..3970h¢contains!aisimilarvprovisionr(s. 207(b)) 
except that it applies only to persons engaged in business and is 
limited to cases where the information is required by the health or 
safety of consumers or to discover consumer frauds. This provision 
does not authorize the inspection or copying of documents, papers, 
books, or records, nor can it be used to compel the attendance of any 
person, or to require the disclosure of information which would violate 
any relationship privileged according to law, ingaddition#ta court 
may refuse to enforce an order if it finds it unnecessarily burdensome 
to the person from whom the information is sought, or is not relevant 
to the purposes for which the information is sought. Moreover, the 
procedure cannot be used where the information is already a matter of 
public record, or can be obtained from another agency. Also, any 


information so obtained after the Consumer Advocate has intervened or 
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expressed his intention of intervening in an agency proceeding where the 
information is obtainable by using the agency's subpoena powers is not 
admissible in that proceeding. Finally, while not expressly stated, the 
Fifth Amendment (Cin Canada, the defence of self-incrimination) , may, of 
course, be pleaded as justification for refusal to answer interrogatories, 
H.R. 10835 contains no comparable provisions to these. 

Clearly the provisions in S, 3970 are preferable to those in 
S. 1177 because of the more - limited and discriminating terms in which 
they are drawn, Notwithstanding this, the provisions still give rise 
to some serious misgivings, Firstly, it gives the Consumer Advocate 
much greater power than is possessed by any other party or potential 
party to agency proceedings. Secondly, even with all the safeguards, 
it is difficult to allay understandable fears on the part of business 
of massive fishing expeditions, Thirdly, either individually or 
cumulatively, orders for information as envisaged in these provisions 
are bound to make major impositions on the time, resources and con- 
venience of those from whom the information is sought. Fourthly, with 
the potential for collection of massive quantities of trade information 
that these provisions carry, oe of "leaks" of confidential 
information are bound to develop, 

These provisions have already proved controversial ones, They do 
not seem critical to the due performance of the Consumer Advocate's 
advocacy functions, and rather than generating unnecessary business 


opposition to the whole advocacy concept, the better course may be to 


exclude them, 
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There are no practical difficulties in the way of the Consumer 
Advocate intervening or participating in agency proceedings involving 
rule-making or adjudications, However, where difficulty arises is 
with a residual class of administrative activities undertaken by 
agencies. Here the activity will be unstructured and intervention or 
participation in any formal sense is simply not practicable, Warner W., 
Gardner, Chairman of the Committee on informal Agency Procedure of 
the Administrative Conference of the U.S. states: 


"A defensible generalization about organized activity 
of any form would be that if it looks good you haven't 
seen it all. This may be the case with administrative 
procedure broadly defined. The formal procedures of 
adjudication and rule-making embrace only a very small 
fraction of the Government's activities which affects 
its citizens, My own guess is that perhaps 90 per cent 
of the Government's work is conducted outside the 
boundaries of the Administrative Procedure Act", °2 

53 


The same point has been made by other administrative law experts 
Professor K,C,. Davis ina letter to the Senate Committee on Government 
54 


Operations pointed out how important informal agency action may 


be in its impact on the consumer interest, 


52. "The Procedures By Which Informal Action Is Taken", Hearings 


before Subcommittee of Senate Committee on Government Operations, 
BA 4177 and HAR, 20835, 92nd Cong;, 1st. Wess, , Nove 1971, 
Exhibit 15 p. 234. 


Bot Brice McAdoo Clagett, "Informal Action - Adjudication - Rule 
Making: Some Recent Developments in Federal Administrative Law 


(1971) Duke, L.J. 51; Professor David Shapiro, Letter to Congressman 
Jack Brooks cited by the Senate Committee on Gov't. Operations, 
Report on S. 3970, September 8, 1972, p. 31. 


54. Ibid, p. 30. 
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"Deciding whether or not to investigate a particular 
party or a particular subject, initiating action of 

any kind, deciding whether or not to prosecute, 
negotiating, settling, publicizing, applying informal 
pressure, threatening prosecution or other action 

such as threatening to publicize, advising, contracting, 
dealing, concealing, planning, recommending, supervising, 
Usually administrative inaction is more important 

than administrative action; the most important 
administrative decisions affecting consumers may 
involve, for instance, decisions not to initiate, 

not to investigate, not to prosecute, not to 

publicize, The biggest administrative power of 

all may be the power to do nothing when something 

ought to be done to protect consumers ,.. The most 
important agency decisions are made without formal 
processes", 


While recognizing the importance of informal agency activity, the 
problem is to how to enable the Consumer Advocate to participate in it. 
On the one hand, to allow him to monitor all incoming and outgoing 
phone calls and mail of an agency would rapidly produce administrative 
chaos and paralysis in the functioning of government, On the other 
hand, to restrict his participation in agency activity to structured 
proceedings is to foreclose any consumer input into perhaps the most 
important area of an agency's decision-making. How does one draw lines 
when the very lack of structure in informal agency activity removes 


tangible referrents? 


H.R. 10835 responds to this problem by tying the definition of 
"proceeding" to that in the Administrative Procedure Act. This is not 
necessarily restricted to formal proceedings but is confined to 
proceedings leading to a "final disposition" of a matter, While the 
scope of this reer rte is the subject of extensive debate, it is 
generally conceded that many of the kinds of informal agency decision- 


making instanced above do not fall within it. However, defenders of 
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the House bill point out that a number of other provisions in it will 
give the Consumer Advocate significant surveillance powers over informal 
agency activity: 

(i) He can petition the agency to commence proceedings, require 
reasons for his failure to do so, and obtain court review of these 
reasons where they are arbitrary or capricious, 

C430 He can obtain any information from an agency under his general 
information gathering powers (s. 202(c)(2)). 

(iii) He may communicate his views to any agency at any time, 
provided this is not inconsistent with law or agency rules, 

These provisions have been vehemently criticized by consumer 
spokesmen who contend that they in fact provide no special facilities 
for consumer inputs into informal agency decision-making at all. The 
right to communicate views has always existed de facto. What is 
required is an ability to participate in this level of decision-making 
to the same extent as an agency may engage other parties in it, e.g. 
through meetings, discussions, conversations, correspondence, etc, 

S. 1177 also does not meet these criticisms, It allows the Consumer 
Advocate to intervene as a party in "any matter of proceeding" not 
involving internal operations within time limits specified in agency 
rules, While the scope of this is by no means clear, notwithstanding 
the inclusion of the expansive term "matter" the use of words such as 
"intervene", "party" and "within time limits specified in agency rules" 


seem to suggest proceedings of the type defined in the Administrative 


Procedure Act. 


S. 3970 confronts these issues more directly than either of the 
two earlier bills. It accepts the case for allowing direct participation 


in informal decision-making but seeks to define its character and extent, 


-_ 7 
“on moras 
inal abe dirt 


on 
rei 200 yd bestottira ylimemedev dens owed 1 essa 


gisetayn> tpiosqe on shitvorq Font ni cate tas foe; » ondwe nemee Aoge 
' ; 6? Or: Gat Cree 

adT dis is ghidseu-noleiosbh yoneRgs ‘ommonat otat eraqet t9muRneD to 
7 ame © : we aye 
ai tp4W .orvont ob bevatzxes eyawis” po awely oJ ae timeemine 9 of tigia 


‘¥ ‘a Sa emg 
git@am—-fofeine) to laval aint at ov oqtattane ot ytiiids me et bortupet 


) a ot inne 
e869 .f? nt coitrteq t08to agsgne yam yoneyes ig 2s — edt of 
»o>o@ @ i 
ofS ,sonebtoqesttoes /aneisse reyttas andteqwoets apt toom squonds 
7a [ pike 


fempenoD etit ewolis +1 .emetottino sesht jeam son esse enls TVLIL 28 
ia ss 


toa "gnibesnoig to tettam yas" int utreg } B 4&8 onsyisetak of as HOgt Oe 


Yotegs at beitineqe atimil omit widgiw anottareqs temanek eatvsuend 
: be 


gatbaatatitivwion .zselo aneem on yd at eindt to sqooe eff elldW ,eelueg 
_ . 
#6 Howe RbTOW bo 220 ot “tossam' m1s? sybanaqxe edd bo netevioal esd) 


4<@ 


“gelua yoreys tt beittosgqs atiwl! ewit Gitte pee a demegt , "enovtesal" 


ee mm) ' 
aviitariaioiubA «1! ci taniteb sayt et to ®anlbsere%q teegeve of ase: 
; a 


: hepet 
ado Yo +wli¥te neds yitootth stom esyweat owed: adnontnas overs .B 
yw ra e? tae 
noltjagdtof£tasyg sounds BAiwolis 10% ees soft arqecon at -aiite ay ow 


> 


~ta#e?xe bos ist°stato et! aniteb of eXse2 sud gatism-noteteob Lawrotms fi 


The bill says that the Consumer Advocate may participate in any "agency 
activity" where he is of the view that this may substantially affect 

the interests of consumers (s, 203(b)). "Agency activity"is defined 

as meaning "any agency process, or phase thereof ... whether such 

process is formal or informal, but does not mean any particular event 
within such process," (s, 401(4)). In exercising his right of 
intervention, the Consumer Advocate may, in an orderly manner and without 
causing undue delay, 

G1) present orally or in writing to responsible agency officials 
relevant information, briefs and arguments, and 

(2) have an opportunity equal to that of any person outside the 
agency to participate in such activity. Such participation need not be 
simultaneous, but should occur within a reasonable time, 

The Report that accompanies the bill explains that these provisions 
are not intended to give a right to the Consumer Advocate to participate 
in the same events as other outside parties are participating in, 

e.g., informal meetings with agency officials, phone calls, correspondence, 
but instead to allow the Consumer Advocate to engage in the same kind of 
participation as other parties and roughly to the same extent (p. 32). 

It will be clear from this that the differences between S. 3970 and 
H.R. 10835 in this respect are not large, because the real effect of 
the provision in S. 3970 is essentially to define the-manner in which 
the Consumer Advocate may communicate his views to an agency engaged 
in informal activity, a right which H.R. 10835 grants to the Consumer 


Advocate in general terms. §. 3970 seems thus to provide a satisfactory 


resolution of the issue. 
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All three bills give the Consumer Advocate the normal rights of 
appeal possessed by any party to an agency proceeding where he 
participated in the initial proceedings? However, where he did not 
participate, the bills provide different responses, S. 1177 gives 
him a right to appear, in the discretion of the court, as an gmicus 
curiae in any appeal brought by another party (s. 203(d)(3)). H.R. 
LOGSS *tgivesi thimva full right of~appeéealtasi"a party “bitte vcourt is 
satisfied that the agency action may adversely affect consumers and 
that the interest of consumers are not otherwise adequately represented 
(s. 204(d)). S. 3970 essentially follows this formulation (s. 204(a)). 
The arguments against allowing the Consumer Advocate a right of appeal 
in these circumstances are obvious, The arguments in favour of a right 
of appeal are that otherwise he will simply be forced to file pro forma 
appearances in initial agency proceedings in order to preserve his 
right of Sdvear pebddadic it will be impossible for him to make full 
appearances in all agency proceedings that could conceivably have an 
impact on the consumer interest. These arguments are persuasive, and 
moreover it should be remembered that on such an appeal the Consumer 
Advocate will be bound by the record of the earlier proceedings, and 
will be confined to raising arguments on the record as it stands, In 
the light of this, the danger of injustice either to other parties or 
to the agency involved seem minimal. 

C7) Should the Consumer Advocate be able to initiate agency action? 

All three bills permit the Consumer Advocate to request an agency 


to initiate action, This simply confirms a right which every citizen 
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possesses, The agency must notify the Consumer Advocate if it does 
not intend to take the requested action and provide a statement of the 
reasons for this decision, These will support an appeal if they are 
arbitrary or capricious (H.R. 10835, s. 204€e); S, 1177, s., 203; 

Se. ser, ss, 2z0saCd)). S. LITT goes om to provide thar’ in the event 

of an agency's refusal to initiate action, the Consumer Advocate may 
petitition the U.S. President who by order published in the Federal 
Register must decide whether the action shall be commenced, This 
provision was wisely abandoned in S. 3970 as creating dangers of undue 
political interference with the independence of the agencies, 

im -aoddition, S. 1177 Cs. 203Ce)) and 8. 3970 Cs. 20SCi)) provide 
that a substantial number of citizens may request the Consumer Advocate 
to petition an agency to initiate action and if he refuses to do this 
he must notify the sponsors of the reasons for his refusal. This isa 
useful provision and an additional method of ensuring a proper measure 
of responsiveness on the part of the Consumer Advocate to his 
constituency. The provision would however, be improved by defining 
"substantial" precisely, e.g. 100: consumers, 


(8) Wh sho e the fe} he Consumer A e in monitorin 


All three bills contain detailed provisions on this, While there 
are differences of detail in the mechanics from one bill to another 
that need not concern us here, all endorse the principle that he should 
be the chief clearing house in government of consumer complaints, 

Where a complaint indicates a possible violation of a statute, it is 
forwarded to the agency administering the statute for action, which the 


Consumer Advocate may then monitor. All complaints, whether involving 
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statutory violations or not, are forwarded to the merchants concerned 
for comment and, presumably, action where appropriate. After a 
specified period of time the complaints, with the names of all parties 
disclosed, are made public together with any comments from the merchants 
concerned, in a suitably collated form, 

These provisions are vital to the effective functioning of the 
Consumer Advocate: 

(a) They enable him to see what matters are concerning consumers, 

(b) They enable him to monitor the performance of regulatory 
agencies in administering and enforcing laws. 

(c) They enable other consumers to find out whom fellow consumers 
have found it unsatisfactory to do business with, 

In addition to these provisions, there is a very strong case for 
giving the Consumer Advocate a limited advocacy role in a litigation 
Context . In particular, he should be able to litigate a complaint on 
behalf of an individual consumer where a point of view of substantial 
public interest is involved. The South Australian Prices Act 
Amendment Act 1971 gives the Commissioner of Consumer Affairs in 
South Australia such a power. Further, the Consumer Advocate should 
be able to litigate complaints, whether involving statutory violations 


or private law causes of action, on behalf of classes of consumers 


Similarly affected. The Saskatchewan Department of Consumer Affairs 
Act 1972 gives the Attorney-General of that province such a power and 


it is one eminently appropriate to assign to a Consumer Advocate, 
(9) Shou he Cons A n non- unctio 
While early U.S. bills involved the Consumer Advocate in matters 


such as product testing and development of information tag systems for 
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products, these functions have gradually been shed as the legislation 

has evolved and as the realization has grown that the Consumer Advocate's 
overriding function is an advocacy function, To encumber him with 

other functions is likely only to derogate from his effectiveness in 

that role, However, all three U.S. bills here under discussion 

properly see general research into consumer problems as a necessary 
back-drop to effective advocacy and clearly this would be a major 

concern of the Consumer Advocate. In Canada, he could well take over 


the functions of the Canadian Consumer Council in this regard. 


rick: denna co 
ie + > ae | a | ne mae 


VLam £ 4 , 
- } : - 
. - . ae 
$884 LiNw vives 
: ‘ane = we ee 


Ss <2: 


uf a t - > 
i - 7 Ly : 
* asbraige + atdy wt Lfonvod 


| a Dey, 
Por 
Tay ee my “ bs ee 


phe aie pee 


Saat 


accom 


42 \ Age Gir Peri 


: _ 


° +, wee 
sete = GING. , 
bee is (kagiies 
hae 
7 hoo toe 
- \ ie eA Ses 
al “¢ a a 


en ge \ten O28 


V__ CONCLUSION 

This paper has sought to establish the general rationale for 
creating an Office of the Consumer Advocate and to develop a series 
of proposals forimplementing that concept which are at once strong and 
effective yet balanced and responsible in their impact on their regulatory 
process and those elements of the business community subject to that 
process, 

We have come recently to recognize that simply passing more 
consumer laws may have little impact ee a consumer problems, that 
what is often needed is not more laws but more- enforcement, An Office 
of the Consumer Advocate is the most imaginative and viable proposal 
yet developed for monitoring the quality of the administration and 
enforcement of our consumer protection laws, Ralph Nader has called 
the U.S, Consumer Advocate bills "the most important consumer legislation 

55 
ever considered by the U.S. Congress", 

Unless we in Canadaare prepared to experiment with this and similar 
concepts, we will have to learn to live with the knowledge that the 
imbalances in market power which prompted many regulatory initiatives 
in fact often survive reinforced and legitimized by the very apparatus 
set up to counter-act them, As we move forward into an even more 
technologically dominated future, unless we can devise mechanisms that 
will ensure a democratic regulatory ideal, the "new despotism" of 


which Lord Hewart once warned will have come to rule us by default. 


55. Hearings before a Subcommittee of the Committee on Government 
Operations, H.R. 9lst Cong. 2nd. Sess., H.R. 6037 (Revised), 


April 1970, p. 129. 
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SUMMARY OF PRINCIPAL RECOMMENDATIONS 


Appointment of a Consumer Advocate: 


(ep) A Consumer Advocate should be appointed by the Federal Government 
to represent consumer interests before government and its regulatory 


agencies, 


(2) The empowering legislation should appoint an Advisory Council 
composed of representatives of organized consumer bodies and others with 

a special interest in, and identification with, consumers! problems, This 
Council should make nominations for appointment to the office of the Consumer 
Advocate; the Government should be required to appoint a person who has the 
endorsement of this Council. He should be appointed for a term of years, 

be dismissable only for cause, and be given a minimum commitment of govern- 
ment financial support for the term of his appointment. The Council would 


act in an advisory capacity to the Consumer Advocate after his appointment. 
Functions: 


(3) The Consumer Advocate should be empowered to represent corisumer 
interests before regulatory agencies, government departments discharging 
regulatory or enforcement functions in the consumer area, Parliamentary 


Committees and Ministers of Government. 


(4) The Consumer Advocate should be entitled to intervene as a full party 
in regulatory proceedings and not be limited to an amicus curiae role only. 
The Consumer Advocate should also be entitled to litigate cases for individual 
consumers where an issue of substantial public interest is involved and bring 
class actions on behalf of numerous consumers similarly affected by an 


irregular market activity. 
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(5) He should not, however, be entitled to intervene in criminal proceedings 
brought before the courts to sanction violations of consumer statutes or 


regulatory orders except as an amicus curiae. 


Right to Information: 


(6) He should be empowered to obtain from government and its regulatory 
agencies any documents or other information that he requires to discharge 

duties effectively except information classified for security purposes and 
personnel information or information the conveying of which would be an 


invasion of personal privacy. 


(7) Information so obtained should be permitted to be disclosed publicly 
except where the claim of Crown privilege is applicable or where the 


information contains trade secrets or confidential business data. 


(8) In agency proceedings, the Consumer Advocate should have the same 
right as any other party to subpoena documents, issue interrogatories or 
make discovery. He should not be entitled to require information from 


private parties outside the context of agency proceedings. 


Informal Agency or Departmental Decision-Making: 


(9) The Consumer Advocate should be entitled to participate in informal 
Departmental or agency decision-making to the extent that other parties 
outside the relevant Department or agency are permitted to participate in 


such decision-making although such participation need not be simultaneous. 


Right of Appeal: 


(10) The Consumer Advocate dould have the same rights of appeal from 
agency or Departmental decisions as other parties, even where he did not 


participate in the initial proceedings. 
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Right to Request the Initiation of Agency or Departmental Action: 


(11) The Consumer Advocate should be entitled to request an agency or 
Department with regulatory or enforcement functions to commence action, and 
if such agency or department declines to take the requested action, it mst 
furnish reasons for its decision. If these reasons are arbitrary or 


capricious, the Consumer Advocate should have a right of judicial review. 


Consumer Complaints: 


(12) The Consumer Advocate should act as a clearing-house for all 
consumer complaints presently directed to various elements of government. 
Where these disclose possible violations of a statute, they should be 
forwarded to the appropriate agency or Department for action, which the 
Consumer Advocate would be entitled to monitor. Copies of all complaints, 
whether involving a statutory violation or not, should also be forwarded 
to the merchant concerned for comment and possible action, The Consumer 
Advocate should maintain a public recorg in suitably collated form, of all 
consumer complaints together with merchants' responses. The names of the 


parties should normally also be public. 
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